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RULES OF THE JUDICIAL COUNCIL
OF THE SIXTH CIRCUIT
GOVERNING COMPLAINTS OF JUDICIAL
MISCONDUCT OR DISABILITY

Preface to the Rules

Section 372(c) of title 28 of the United States Code provides a way for
any person to complain about a federal judge who the person believes "has
engaged in conduct prejudicial to the effective and expeditious
administration of the business of the courts”™ or "is unable to discharge all
the duties of office by reason of mental or physical disability.” It also
* permits the judicial councils of the circuits to adopt rules for the
consideration of these complaints. These rules have been adopted under
that authority.

Complaints are filed with the circuit executive on a form that has been
developed for that purpose. Each complaint is referred first to the chief
judge of the circuit, who decides whether the complaint raises an issue that
should be investigated. (If the complaint is about the chief judge, another
judge will make this decision; see rule 18(f).) .

The chief judge will dismiss a complaint if it does not properly raise a
problem that is appropriate for consideration under section 372(c). The
chief judge may also conclude the complaint proceeding if the problem has
been corrected or if intervening events have made action on the complaint
unnecessary. If the complaint is not disposed of in either of these two
ways, the chief judge will activate a special committee to investigate the
complaint. The special committee makes its report to the judicial council of
the circuit, which decides what action, if any, should be taken. The judicial
council is a body that consists of the chief judge and nine judges of the
court of appeals and nine district judges.

The rules provide, in some circumstances, for review of decisions of the
chief judge or the judicial council.

April 1, 1992



CHAPTER 1
FILING A COMPLAINT

RULE 1. WHEN TO USE THE COMPLAINT PROCEDURE

(a) Purpose of the procedure. The purpose of the complaint procedure is to
improve the administration of justice in the federal courts by taking action when
judges have engaged in conduct that does not meet the standards expected of
federal judicial officers or are physically or mentally unable to perform their duties.
The law's purpose is essentially forward-looking and not punitive. The emphasis is
on correction of conditions that interfere with the proper administration of justice in
the courts.

(b) What may be complained about. The law authorizes complaints about United
States circuit judges, district judges, bankruptcy judges or magistrate judges who
have "engaged in conduct prejudicial to the effective and expeditious administration
of the business of the courts™ or who are "unable to discharge all the dutnes of office
by reason of mental or physical disability.™

"Conduct prejudicial to the effective and expeditious administration of the
business of the courts” is not a precise term. It includes such things as use of the
judge's office to obtain special treatment for friends and relatives, acceptance of
bribes, improperly engaging in discussions with lawyers or parties to cases in the
absence of representatives of opposing parties, and other abuses of judicial office. It
does not include making wrong decisions--even very wrong decisions—in cases. The
law provides that a complaint may be dismissed if it is "directly related to the merits
of a decision or procedural ruling.”

"Mental or physical disability” may include temporary conditions as well as
permanent disability.

(c) Who may be complained about. The complaint procedure applies to judges of
the United States courts of appeals, judges of United States district courts, judges
of United States bankruptcy courts, and United States magistrate judges. These
rules apply, in particular, only to judges of the Court of Appeals for the Sixth Circuit
and to district judges, bankruptcy judges, and magistrate judges of federal courts
within the Sixth ircuit. The circuit includes the states of Michigan, Ohio, Kentucky
and Tennessee.

Complaints about other officials of federal courts should be made to their
supervisors in the various courts. If such a complaint cannot be satisfactorily
resolved at lower levels, it may be referred to the chief judge of the court in which
the official is employed. The circuit executive, whose address is 503 U.S. Post
Office and Courthouse, Cincinnati, Ohio 45202, is sometimes able to provide
assistance in‘resolving such complaints.

(d) Time for filing complaints. A complaint may be filed at any time. However,
complaints should be filed promptly. A complaint may be dismissed if it is filed so
long after the events in question that the delay will make fair consideration of the
matter impossible. A complaint may also be dismissed if it does not indicate the
existence of a current problem with the administration of the business of the courts.

(e) Limitations on use of the procedure. The complaint procedure is not intended
to provide a means of obtaining review of a judge's decision or ruling in a case. The
judicial council of the circuit, the body that takes action under the complaint
procedure, does not have the power to change a decision or ruling. Only a court can
do that.

The complaint procedure may not be used to have a judge disqualified from sitting
on a particular case. A motion for disqualification should be made in the case.



Also, the complaint procedure may not be used to force a ruling on a particular
motion or other matter that has been before the judge too long. A petition for
mandamus can sometimes be used for that purpose.

COMMENTARY ON RULE 1

ADVICE To PROSPECTIVE COMPLAINANTS ON UsE OF THE COMPLAINT PROCEDURE,

As at least some members of Congress anticipated, a great many of the complaints that
have been filed under section 372(c) have been filed by litigants disappointed in the
outcomes of their cases.! Some complaints allege nothing more than that the decision was
in violation of established legal principles. Many of them allege that the judges are members
of conspiracies to deprive the complainants af their rights, and offer the substance of the
judicial decision as the only evidence of the conspiratorial behavior. A great many of the
complaints seek various forms of relief in the underlying litigation.

Rule 1 is intended to provide prospective complainants with guidance about the
appropriate uses of the complaint procedure. Paragraph (b} discusses cognizable subject
matters, and paragraph (c) discusses cognizable persons. Paragraph (e} discusses remgdles,
and attempts to make it clear that the circuit council will not provide relief from a rulmg or
judgment of a court. it is hoped that such guidance will reduce. the number of complaints
tiled that seek relief that cannot be given under the statute or deal with matters that are
piainly not cognizable. .

The last paragraph in rule 1{e}, deals with complaints alleging undue delay. Habitual
failure to decide matters in a timely fashion may be the proper subject of a complaint where
it is demonstrated that, over a period of years, the judge has persistently and unreasonably
neglected to act on a substantial number of cases before him.

VENUE

Rule 1{c) states that the complaint procedure applies to judges "of federal courts within
the circuit.” This language is intended to make it clear that the circuit in which a judge holds
office is the appropriate circuit in which to file a complaint, regardless of where the alleged
misconduct occurred.

CoMPLAINTS AGAINST OTHER OFFICIALS
_The second paragraph of rule 1{c} reflects a concern that the public be given some
guidance about how to pursue grievances about court officials other than judges.

TiME LIMITATION

These rules do not contain a time limit for the filing of a complaint. However, rule 1(d}
indicates that a complaint may be dismissed, for reasons analogous to [aches, if the delay in
ﬁling the complaint would prejudice the ability of the judicial council to give fair consideration
to the matter.

RULE 2. HOW TO FILE A COMPLAINT

{a) Form. Complaints should be filed on the official form for filing complaints in
the Sixth Circuit, which is reproduced in the appendix to these.rules. Forms may be
obtained by writing or telephoning the Office of the Circuit Executive for the Sixth
Circuit, 503 U.S. Post Office and Courthouse Building, Cincinnati, Ohio 45202.
Telephone (513) 684-3161. Forms also may be picked up in person at the office of
the clerk of the court of appeals or any district court or bankruptcy court within the
circuit.

{b) Statement of facts.. A statement should be attached to the complaint form,
setting forth with particularity the facts that the claim of misconduct or disability is
based on. The statement should not be longer than five pages (five sides), and the
paper size should not be larger than the paper the form is printed on. Normally, the
statement of facts will include -

(1) A statement of what occurred;

(2) The time and place of the occurrence or occurrences;

(3) Any other information that would assist an investigator in checking
the facts, such as the presence of a court reporter or other witness and
their names and addresses.

1. Ses 125 Cong. Rec. 30,093-94 (1979) (remarks of San. Bellmon); 126 Cong. Rec. 28,031 (1980) {remarks
of Sen. DeConcini); H.R. Rep. No. 1313, 96th Cong. 2d Sess. 18-13 (1980).



(c) Legibility. Complaints should be typewritten if possible. [f not typewritten,
they must be legible.

(d) Submission of documents. Documents-such-as-excerpts from transcripts may
be submitted as evidence of the behavior complained about; if they are, the
statement of facts should refer to the specific pages in the documents on which
relevant material appears. ,

{e) Number of copies. If the complaint is about a single judge of the court of
appeals, three copies of the complaint form, the statement of facts, and any
documents submitted must be filed. |If it is about a single district judge or
magistrate judge, four copies must be filed; if about a single bankruptcy judge, five
copies. If the complaint is about more than one judge, enough copies must be filed
to provide one for the circuit executive, one for the chief judge of the circuit, one for
each judge complained about, and one for each judge to whom the circuit executive
must send a copy under rule 3(a)(2).

(f) Signature and ocath. The form must be signed and the truth of the statements
verified in writing under oath. As an alternative-to taking an oath, the complainant
may declare under penalty of perjury that the statements are true. The
complainant's address must also be provided.

(g) Anonymous complaints. Anonymous complaints are not handled under these
rules. See rule 20. '

(h) Where to file. Complaints should be sent to the Office of the Circuit
Executive, 503 U.S. Post Office and Courthouse Building, Cincinnati, Ohio 45202,
The envelope should be marked "Complaint of Misconduct” or "Complaint of
Disability." The name of the judge complained about should not appear on the
envelope.

(i) No fee required. There is no filing fee for complaints of misconduct or
disability.

_(j) Identification of complaints by chief judge. In the interest of the effective and
expeditious administration of the business of the courts and on the basis of
information available to the chief judge of the circuit, the chief judge may, by written
order stating the reasons therefore, identify a complaint as authorized by 28 U.S.C.
§ 372(ci{1) and thereby dispense with filing of a written complaint. A chief judge
who has identified a complaint under this rule will not be considered a complainant
and, subject to the second sentence of Rule 18(a), will perform all functions
assigned to the chief judge under these rules for the determination of complaints
filed by a complainant.

COMMENTARY ON RULE 2

Use oF ComPLAINT FORM

Paragraph {a) of rule 2 provides that complaints be filed on a form. Use of a complaint
form provides a simple means of eliciting some fairly standard infarmation that is helpful in
administering the act. The use of a complaint form also will resolve ambiguities that
sometimes arise about whether the author of a complaining letter intends to invoke the
procedures of section 372(c). With the use of the form, the 372(c} procedure will be used
only if the complainant clearly invokes it.

LIMITATION ON LENGTH OF COMPLAINT

Paragraph (b} of rule 2 provides a five-page limit on the statement of facts. Paragraph
{d), however, does not restrict the volume of documents that may be submitted as evidence
of the behavior complained about.

Itis hoped that a five-page limit will get rid of the long, rambling complaints that do not
clearly identify the conduct complained of without unduly restricting the ability to
communicate the facts supporting a complaint.

The provision allowing submission of documentary evidence is partly motivated by the
concern that a complainant not be unduly restricted in presenting the factual basis of the
complaint, but also reflects a sense that prohibiting the submission of documents with the
complaint tends to make the procedure unnecessarily complex. In many cases, a chief judge
will have to ask for documents if they haven't been submitted.



COMPLAINTS AGAINST MORE THAN OnE Jupiciat OFFICER

A BEPARATE COMPLAINT FOR EACH JUDICIAL OFFICER COMPLAINED ABOUT IS NOT REQUIRED UNDER THESE
RULES.OATH OR DECLARATION

Rute 2(f) includes a requirement that complaints be signed and verified under cath or
declaration. This requirement may deter occasional abuse of the complaint process. In view
of the ease with which a complainant can make a declaration under penalty of perjury, the
requirement should not be burdensome. .

Under 28 U.S.C. § 1746, any statement required by rule to be made under an oath in
writing may be subscribed instead with a written declaration under penalty of perjury that the
statement is true and correct. 18 U.S.C. 1621 includes in the definition of perjury a willfully
false statement subscribed pursuant to 18 U.S.C. 1746. Rule 2(f) prescribes an oath but
informs prospective complainants of the availability of the alternative. The complaint form
permits either method.

ANONYMOUs COMPLAINTS .

Whether an anonymous complaint should be accepted is a question of some difficulty.
On the one hand, section 372(c) clearly contemplates a complainant whose identity and
address are known and who therefore can receive notice of decisions taken, be offered the
opportunity to appear at proceedings of a special committee, and be acg:orded the
opportunity to petition for review if dissatisfied with the disposition of the complaint. On the
other hand, a prohibition against anonymous -complaints may effectively bar complaints from
the two groups of citizens most likely to have knowledge of serious problems in the
administration of justice: lawyers and court employees.

The resolution reflected in rule 2(g) is to require that complaints under section 372(c) be
signed. Nevertheless, the chief judge, as chairmen of the circuit judicial council, can consider
information from any source, anonymous or otherwise. This solution is consistent with
congressional expressions of intention that informal methods of resolving groblems,
traditionally used under section 332, should continue to be used in many cases. Hence,
under these rules, the formalities of the statute would not be invoked by an anonymous
complaint, but the chief judge and the circuit council may nevertheless consider it.
Information obtained from an anonymous compiaint could also provide a basis for
identification of a complaint by the chief judge under rule 2(j}.

IDENTIFICATION oF COMPLAINTS BY CHIEF JUDGE

Rule 2{j) is a new section added to conform to Section 402{a) of Judicial Discipline and
Removal Reform Act of 1990. The section authorizes the chief judge to initiate the
complaint process on the basis of information available to the chief judge without the filing of
a written complaint by another party.

Congress has expressed the intention that "[iln exercising this discretion [to identify a
complaint], the chief judge must enter a written order explaining the reasons for waiving the
written complaint requirement and must further identify the complaint."3 Because the
identification of a complaint is within the discretion of the chief judge, it is anticipated that a
chief judge's failure to identify a complaint will not ordinarily constitute a proper basis for the
filing of a complaint of misconduct against the chief judge under section 372.

Rule 2{j} provides that once the chief judgc i:as identified a complaint, the chief judge
{subject to the disqualification provisions of rule 18(a)} will perform all functions assigned to
the chief judge for the determination of complaints filed by a complainant. Rule 2(j)
contemplates, therefore, that the identification of a complaint by the chief judge will advance
the process no further than would the filing of a complaint by a complainant. Once a
complaint has been identified, it will be treated in a manner identical to a filed complaint
under these rules. Thus, for example, under rule 4(e} a special committee ordinarily will not
be appointed to investigate an identified complaint until the judge who is the subject of the
complaint has been invited to respond to the complaint and has been allowed a reasonable
time to do so. Similarly, under rule 4 the chief judge has the same options in the
investigation and determination of an identified complaint that the chief judge would have
had if the complaint had been filed.

RULE 3. ACTION BY CIRCUIT EXECUTIVE UPON RECEIPT OF A
COMPLAINT
(a) Receipt of complaint in proper form.

(1) Upon receipt of a complaint against a judge filed in proper form under
these rules, the circuit executive will open a file, assign a docket number, and
acknowledge receipt of the complaint. The circuit executive will promptly
send copies of the complaint to the chief judge of the circuit (or the judge
authorized to act as chief judge under rule 18(f)) and to each judge whose

2. See S. Rep. Na. 362, 96th Cong., 13t Sess. 3#4, 6 (1979); 126 Cong. Rec. 28,092 (1980) (remarks of
Sen. DeConcini on final passage).
3. H.R. Rep. No. 512, 101st Cong., 2d Sess. 18 {1990).



conduct is the subject of the complaint. The original of the complaint will be
retained by the circuit exacutive. Upon the issuance of an order by the chief
judge identifying a complaint under rule 2(j), the circuit executive will
thereafter expeditiously. process such complaint as otherwise provided in
these rules.

(2) If a district judge or magistrate judge is complained about, the circuit
exacutive will also send a copy of the complaint to the chief judge of the
district court in which the judge or magistrate judge holds his or her
appointment. |f a bankruptcy judge is complained about, the circuit executive
will send copies to the chief judges of the district court and the bankruptcy
court. However, if the chief judge of a district court or bankruptcy court is a
subject of the complaint, the chief judge s copy will be sent to the judge of
such court in regular active service who is most senior in date of commission
among those who are not subjects of the complaint.

(b} Receipt of complaint about a judge of the Sixth Circuit and another official. [f
a complaint is received about a judge or: magistrate judge of the Sixth -Circuit and
another official, the circuit executive will accept the complaint for fllmg only with
regard to the judge, and will advise the complainant accordingly.

{c) Receipt of complaint not in proper form. If the circuit executive receives a
complaint against a judge of this circuit that uses the complaint form but does not
comply with the requirements of rule 2, the circuit executive will normally not
accept the complaint for filing and will advise the complainant of the appropriate
procedures. If a complaint against a judge is received in letter form, the circuit
executive will normally not accept the letter for filing as a complaint, will advise the
writer of the right to file a formal complaint under these rules, and will enclose a
copy of these rules and the accompanying forms.

COMMENTARY ON RULE 3

ROLE OF STAFF

Rule 2(h) departs from the statutory language and provides that complaints are to be filed
with the circuit executive rather than the clerk of the court of appeals in the interest of
enhancing the confidentiality of the process.

These rules are based on the assumption that any complaint or related document
tendered to the clerk will be forwarded promptly to the circuit executive who will maintain
the files, will receive petitions for review of chief judge orders, and perform similar functions.

DisTrIBUTION OF COMPLAINT TO CHIEF JUDGE OF DISTRICT COURT OR BANKRUPTCY COURT

The statute requires that the complaint be transmitted to the chief judge of the circuit and
the judge complained about. If the complaint is about a district judge, bankruptcy judge, or
magistrate judge, rule 3(a)(2) requires in addition that a copy be transmitted to the chief
judge of the district court and, where 2 bankruptcy judge is the subject, the chief judge of the
bankruptey court. This provision is included in recognition of the responsibility of every chief
judge for the administration of his or her court.



CHAPTER II
REVIEW OF A COMPLAINT BY THE CHIEF JUDGE

RULE 4. REVIEW BY THE CHIEF JUDGE

(8) Purpose of chief judge's review. When a complaint in proper form is sent to
the chief judge by the circuit executive's office, the chief judge will review the
complaint to determine whether it should be (1) dismissed, (2) concluded on the
ground that corrective action has been taken, (3) concluded because intervening
events have made action on the complaint no longer necessary, or (4) referred to a
special committee.

(b} Inquiry by chief judge. In determining what action to take, the chief judge
may conduct a limited inquiry for the purpose of determining (1) whether appropriate
corrective action has been or can be taken without the necessity for a formal
investigation, (2) whether intervening events have made action on the complaint
unnecessary, and (3) whether the facts stated in the complaint are either plainly
untrue or are incapable of being established through investigation. For this purpose,
the chief judge may request the judge whose conduct is complained of to file a
written response to the complaint. The chief judge may also communicate orally or
in writing with the complainant, the judge whose conduct is complained of, and
other people who may have knowledge of the matter, and may review any
transcripts or other relevant documents. The chief judge will not undertake to make
findings of fact about any matter that is reasonably in dispute.

{c) Dismissal. A complaint will be dismissed if the chief judge concludes -

(1) that the claimed conduct, even if the claim is true, is not "conduct
prejudicial to the effective and expeditious administration of the business of
the courts” and does not indicate a mental or physical dlsabnhty resulting in'
inability to discharge the duties of office;

(2) that the complaint is directly related to the merits of a decision or
procedural ruling;

(3) that the complaint is frivolous, a term that includes making charges that
are wholly unsupported; or

(4) that, under the statute, the complaint is otherwise not appropriate for
consideration.

(d) Corrective action. The complaint proceeding will be concluded if the chief
judge determines that appropriate action has been taken to remedy the problem
raised by the complaint or that action on the complaint is no longer necessary
because of intervening events. _

{e) Activation of special committee. If the complaint is not dismissed or
concluded, the chief judge will promptly activate the special committee, constituted
as provided in rule 9, to investigate the complaint and make recommendations to the
judicial council. However, ordinarily a special committee will not be activated until
the judge complained about has been invited to respond to the complaint and has
been allowed a reasonable time to do so. In the discretion of the chief judge,
separate complaints may be joined and assigned to a single special committee;
similarly, a single complaint about more than one judge may be severed and more
than one special committee appointed.

(f) Notice of chief judge's action.
(1) f the complaint is dismissed or the proceeding concluded on the basis of
corrective action taken, or because intervening events have made action on
the complaint unnecessary, the chief judge will prepare a supporting
memorandum that sets forth the allegations of the complaint and the reasons
for the disposition. The memorandum will not include the name of the
complainant or of the judge whose conduct was complained of. The order



and the supporting memorandum will be provided to the complainant, the
judge, and any judge entitled to receive a copy of the complaint pursuant to
_rule_3(a)(2). The complainant—will-be notified—of the right-to petition the
judicial council for review of the decision and of the deadline for filing a
petition.
(2) If a special committee is activated, the chief judge will notify the
complainant, the judge whose conduct is complained of, and any judge
entitled to receive a copy of the complaint pursuant to rule 3(a)(2) that the
matter has been referred, and will inform them of the membership of the
committee.

{g) Public availability of chief judge's decision. Materials related to the chief
judge's decision will be made public at the time and in the manner set forth in rule
17.

(h) Report to judicial council. The chief judge will from time to time report to the
judicial council of the circuit on actions taken under this rule.

COMMENTARY ON RULE 4

ExPeDITIOUS REVIEW

The statute requires the chief judge to review a complaint "expeditiously.” It should be a
rare case in which more than a month is permitted to elapse from the filing of the complaint
to the chief judge's action on it.

INnauiry 8y CHIEF JUDGE
The chief judge is not required to act solely on the face of the complaint. The power to
conclude a complaint proceeding on the basis that corrective action has been taken or that
action on the complaint is no longer necessary implies some power to determine whether the
facts alleged are true. But the boundary line of that power—the point at which a chief judge
invades the territory reserved for special committees—is unclear. Rule 4(b) addresses that
issue by stating that the chief judge may conduct a limited inquiry to determine whether the
facts of the complaint are "either plainly untrue or are incapable of being established through
investigation,” and that the chief judge "will not undertake to make findings of fact about
any matter that is reasonably in dispute.” Admittedly, this formulation may do little more
than state the obvious, leaving the most difficult questions unansweraed. Offered here, as
co_mrpelntary, are some hypothetical situations demonstrating potential implementation of this
principle.
{1} The complainant alleges an impropriety and asserts that he knows of it because his
;/qic?s toid him. It would appear clearly appropriate to treat such a complaint as
rivolous.
{2) The complainant alleges an impropriety and asserts that he knows of it because it was
observed and reported to him by a person whom the complainant is not free to identify.
The judge denies that the event occurred. The statutory basis for dismissal does not
seem strong, but the result seems eminently sensible unless it is appropriate for a special
committee to subpoena the complainant and insist on the identity of the source. On
balance, it would appear that the complaint should be dismissed as frivolous in such a
case.
(3) The complainant alieges an impropriety and asserts that he knows of it because it was
observed and reported to him by a person who is identified. The judge denies that the
event occurred. When contacted, the source also denies it. In such a case, the chief
judge's proper course of action may well turn on whether the source had any role in the
allegedly impraper conduct. If the complaint were based on a lawyer's statement that he
had an improper ex parte contact with a judge, the lawyer's denial of the impropriety
might not be taken as wholly persuasive, and it seems appropriate to conclude that a real
factual issue is raised. On the other hand, if the complaint quoted a disinterested third
party and the disinterested party denied that the statement had been made, there would
not appear to be any value in opening a formal investigation. In such a case, it would
seem appropriate to dismiss the complaint as frivolous on the basis that there is no
support for the allegation of misconduct.
{4) The complainant alleges an impropriety and alleges that he observed it and there were
no other witnesses; the judge denies that the event occurred. This situation presents the’
possibility of a simple credibility conflict. Unless the complainant's allegations are wholly
implausible, it would appear that a special committee must be activated because there is
a factual question that is reasonably in dispute.



GROUNDS FOR DISMISSAL OF COMPLAINTE
Rule 4{c})(4) provides that a complaint may be dismissed as “otherwise not appropriate for
consideration.™ This language is intended to accommodate dismissals of complaints for

reasons such as untimeliness {(see rule 1(d}) or mootness.

OPPORTUNITY OF JUDGE TO RESPOND

Rule 4{e) states that a judge will ordinarily be invited to respond to the complaint before a
special committee is activated.

Judges, of course, receive copies of complaints at the same time that they are referred to
the chief judge, and they are free to volunteer responses to them. Under rule 4(b}, the chief
judge may request a response if it is thought necessary. By stating that a special committee
will not erdinarily be appaointed unless an invitation to respond has been issued by the chief
judge, the rule should encourage officials not to respond unnecessarily.

NOTIFICATION TO COMPLAINANT AND JUDGE o )
Section 372(c)(3) requires that the order dismissing a complaint or concluding the

proceeding contain a statement of reasons and that a copy of the order be sent ta the
complainant. Rule 4{f}_contemplates that a formal! order disposing of the complaint and a
separate memorandum of reasons will be prepared and distributed to the complainant, the
judge complained against and any other judge entitled to receive a copy of the complaint.
Rule 17, dealing with availability of information to the public, contemplates that the
memorandum would be made public, usually without disclosing the names of the
complainant or the judge involved.Rule 4(f) also provides that the complainant will be
notified, in the case of a disposition by the chief judge, of the right to petition the judicial
council for review. Although the complainant should in all cases have a copy of the circuit
rules at the time the complaint is filed, it seems appropriate to provide a reminder at the time
of dismissal of the complaint.



CHAPTER III
REVIEW OF CHIEF JUDGE'S DISPOSITION OF A COMPLAINT

RULE 5. PETITION FOR REVIEW OF CHIEF JUDGE'S DISPOSITION

If the chief judge dismisses a complaint or concludes the proceeding on the
ground that corrective action has been taken or that intervening events have made
action unnecessary, a petition for review may be addressed to the judicial council of
the circuit. The judicial council may affirm the order of the chief judge, return the
matter to the chief judge for further action, or, in exceptional cases, take other
appropriate action.

COMMENTARY ON RULE S

PETIMION TO THE JuDICIAL COUNCIL FOR REVIEW ) ) o

Section 372(c)(10) provides that a complainant or judge aggrieved by a chief judge's
order dismissing a complaint or concluding a proceeding on the basis of corrective action or
intervening events may "petition the judicial council for review thereof.”

There is some suggestion in the legislative history that the draftsmen contemplated a
two-step procedure, under which the council would first determine whether to grant or deny
review and would then, if the petition were granted, proceed to the merits. Senator
DeConcini, explaining the bill just before final Senate passage, said that "the judicial council
may exercise its discretion in granting . . . review.”® Moreover, the "petition . . . for review”
formulation was used in the very next sentence of the legislation to describe the procedure
for obtaining Judicial Conference review of an order of a judicial council, and in that context
congressional leaders indicated that they contemplated a procedure analogous to the
certiorari procedure in the Supreme Court.®

The analogy to the writ of certiorari raises more questions than it answers, however. The
essence of the certiorari procedure is that the standards used for deciding whether to hear a
case are different from the standards used for deciding a case on the merits. In the context
of the petition for review to the judicial council from a chief judge's disposition of a
complaint, it is not at all clear what different standards might apply to decisions whether or
not to grant review. Indeed, Senator DeConcini, immediately after stating that the judicial
council would have discretion, said, "It is to be expected that it is only in those rare cases
where the chief judge has not recognized the merit of a comglaint, that the council will
reexamine a dismissed complaint about the conduct of a judge.”® That statement seems to
imply that the decision whether to grant review is to be a decision on the merits.

Therefore, the council ordinarily will review the decision of the chief judge on the merits,
treating the petition for review for all practical purposes as an appeal. This view has heen
carried into the rules, which state that the circuit council may respond to a petition by
affirming the chief judge's order, remanding the matter, or, in exceptional cases, taking other
appropriate action. The "exceptional cases™ language would permit the council to deny
review rather than affirm in a case in which the process was obviously being abused.

RULE 6. HOW TO PETITION FOR REVIEW OF A DISPOSITION BY THE
CHIEF JUDGE

(a) Time. A petition for review must be received in the office of the circuit
executive within 30 days of the date of the circuit executive's letter to the
complainant transmitting the chief judge's order.

(b) Form. A petition should be in the form of a letter, addressed to the circuit
executive, beginning "I hereby petition the judicial council for review of the chief
judge's order . . . ." There is no need to enclose a copy of the original complaint.

(c) Legibility. Petitions should be typewritten if possible. If not typewritten, they
must be legible.

(d) Number of copies. Only an original is required.

(e} Statement of grounds for petition. The letter should set forth a brief
statement of the reasons why the petitioner believes that the chief judge should not
have dismissed the complaint or concluded the proceeding. It should not repeat the

4. 126 Cong. Rec. 28,086 (1380}, )
5. Id. st 28,092#93 (remarks of Sen. DaCancini); id. st 28,616 {remarks of Rep. Kastanmeier).
6. Id. at 28,086, :
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complaint; the complaint will be available to members of the circuit council
considering the pstition.

—-(f)-Signature. The-letter-must be signed:- o

(g} Where to file. Petition letters should be sent to the Office of the Circuit
Exgcutive, 503 U.S. Post Office and Courthouse Building, Cincinnati, Ohioc 45202.
The envelope should be marked "Misconduct Petition” or "Disability Petition.” The
name of the judge complained about should not appear on the envelope.

(h) No fee required. There is no fee for filing a petition under this procedure.

COMMENTARY ON RULE 6

TimE FOR FILING PETITION FOR REVIEW

Rule 6(a) contains a limit of thirty days for a petition for review. It seems appropriate
that there should be some time limit on petitions for review of the chief judge's dispositions .
in order to provide finality to the process. |f the complaint requires an investigation, the
investigation should proceed; if it does not, the judge complalned about should know at some
point that the matter is closed. The thirty-day limit is relatively generous in recognition of
the fact that most complainants are unrepresented and many are not well organized to
maintain the discipline of court deadlines.

In accordance with this approach, rule 7(c) of the rules provides for an automatic
extension of the time if a person files a petition that is rejected for failure to comply with
formal requirements.

RULE 7. ACTION BY CIRCUIT EXECUTIVE UPON RECEIPT OF A PETITION
FOR REVIEW

{a) Receipt of timely petition in proper form. Upon receipt of a petition for review
filed within the time allowed and in proper form under these rules, the circuit
executive will acknowledge receipt of the petition. The circuit executive will
promptly send to each member of the judicial council, except for any member
disqualified under rule 18, copies of (1) the complaint form and statement of facts,
(2) any response filed by the judge, (3) any record of information received by the
chief judge in connection with the chief judge's consideration of the complaint, (4)
the chief judge's order disposing of the complaint, (5) any memorandum in support
of the chief judge's order, (6) the petition for review, (7) any other documents in the
files of the circuit executive that appear to be relevant and material to the petition,
(8) a list of any documents in the circuit executive's files that are not being sent
because they are not considered relevant and material, and (9) a ballot that conforms
with rule 8(a). The circuit executive will also send the same materials, except for
the ballot, to the chief judge of the circuit, and each judge whose conduct is at
issue, except that materials previously sent to a person may be omitted.

(b) Receipt of untimely petition. The circuit executive will refuse to accept a
petition that is received after the deadline set forth in rule 6(a).

(c} Receipt of timely petition not in proper form. Upon receipt of a petition filed
within the time allowed but not in proper form under these rules (including a
document that is ambiguous about whether a petition for review is intended), the
circuit executive will acknowledge receipt of the petition, call the petitioner's
attention to the deficiencies, and give the petitioner the opportunity to correct the
deficiencies within fifteen days of the date of the circuit executive's letter or within
the original deadline for filing the petition, whichever is later. If the deficiencies are
corrected within the time allowed, the circuit executive will proceed in accordance
with paragraph (a) of this rule. If the deficiencies are not corrected, the circuit
executive will reject the petition. :



m

COMMENTARY ON RULE 7

TRANSMITTAL OF DOCUMENTS BY CIRCUIT EXECUTIVE .

The rules include no limit on.the volume of documents that may be submitted in support
of a complaint. One of the problems created by this liberality is that some complaint files
may get very thick with attachments. . Hence, the circuit executive_should have some
discretion to decide what portions of the file should be duplicated and transmitted to the
members of the circuit council. Rule 7(a) provides such discretion but requires the circuit
executive to furnish a list of the documents not transmitted. Rule 8(b) enables each member
of the council, as well as the judge complained about, to obtain a copy of any document not
originally transmitted by the circuit executive.

RULE 8. REVIEW BY THE JUDICIAL COUNCIL OF A CHIEF JUDGE'S ORDER

{a) Mail ballot. Each member of the judicial council to whom a ballot was sent
will return a signed ballot, or otherwise communicate the member's vote, to the
circuit executive. The ballot form will provide opportunities to vote to (1) affirm the
chief judge's disposition, or (2) place the petition on the agenda of a meeting of the
judicial council. The form will also provide an opportunity for members to indicate
that they have disqualified themselves from participating in consideration of the
petition.

. Votes will be tabulated when all members of the judicial council to whom ballots

were sent have either voted or indicated that they are disqualified. After 20 days
from the date the petition and related materials were sent to members of the judicial
council, votes may be tabulated if they have been cast by at least two-thirds of the
members to whom ballots were sent. Members who have disqualified themselves
will be treated for this purpose as if ballots had not been sent to them.

If all of the votes cast should be for affirmance, the chief judge's order will be
affirmed. If any of the members votes to place the petition on the agenda of a
council meeting, that will be done.

(b) Availability of documents. Upon request, the circuit executive will make
available to any member of the judicial council or to the judge complained about any
document from the files that was not sent to the council members pursuant to rule
7(a).

(c) Vote at meeting of judicial council. If a petiticn is placed on the agenda of a
meeting of the judicial council, council action may be taken by a majority of the
members present and voting.

{d) Rights of judge complained about.
(1) At any time after the filing of a petition for review by a complainant,
the judge complained about may file a written response with the circuit
executive. The circuit executive will promptly distribute copies of the
response to each member of the judicial council who is not disqualified,
to the chief judge, and to the complainant. The judge may not
communicate with individual council members about the matter, either
orally or in writing.
(2) The judge complained about will be provided with copies of any
communications that may be addressed to the members of the judicial
council by the complainant.

(e) Notice of council decision.
(1) The order of the judicial council, together with any accompanying
memorandum in support of the order, will be provided to the complainant, the
judge, and any judge entitled to receive a copy of the complaint pursuant to
rule 3(a)(2).
(2) If the decision is unfavorable to the complainant, the complainant will be
notified that the law provides for no further review of the decision.
(3) A memorandum supporting a council order will not include the name of
the complainant or the judge whose conduct was complained of. If the order
of the council affirms the chief judge's disposition, a supporting
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memorandum will be prepared only if the judicial council concludes that there
is a need to supplement the chief judge's explanation.
(f) _Public__awvailability of council decision. Materials- related to the council's
decision will be made public at the time and in the manner set forth in rule 17.

COMMENTARY ON RULE 8

VoTing PROCEDURES

Rule 8(a) adapts the use of mail ballots on petitions for review. The mail ballot procedure
specified here assures that there will be full discussion in the council if any member believes
that summary affirmance may not be appropriate. Any member of the council may cause the
question to be placed on the agenda of a council meeting.

it should be emphasized that the "rule of one” on the mail ballot is not intended to invoke
the analogy of the Supreme Court's certiorari jurisdiction. A vote to affirm on the mail ballot
is intended to be a vote on the merits. The “"rule of one" is intended to guarantee an
opportunity for discussion and a vote following discussion if any member of the council is
uncomfortable with a summary affirmance.
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CHAPTER IV
INVESTIGATION AND RECOMMENDATION BY SPECIAL
COMMITTEE

RULE 9. SPECIAL COMMITTEE

{a) Membership. A special committee activated pursuant to rule 4(e) will consist
of a standing committee of nine judges—the chief judge of the circuit and a circuit
and district judge from each of the four states of the circuit. Upon the reference of
any complaint to the special committee, the circuit and district judge from the stats
of residence of the judge complained against will not participate.

(b) Presiding officer. At the time of referring a complaint to the committee, the
chief judge may designate one of its members other than the chief judge as the
presiding officer. When designating another member of the committee as the
presiding officer, the chief judge may also delegate to such member the authority to
direct the clerk of the court of appeals to issue subpoenas related to proceedings of
the committee. A

(c) Bankruptcy judge or magistrate judge as adviser. If the judicial officer
+ complained about is a bankruptcy judge or magistrate judge, the chief judge may
designate a bankruptcy judge or magistrate judge, as the case may be, to serve as
an adviser to the committee. The chief judge will designate such an adviser if,
within ten days of notification of the appointment of the committee, the bankruptcy
judge or magistrate judge complained about requests that an adviser be designated.
The adviser will be from a district other than the district of the bankruptcy judge or
magistrate judge complained about. The adviser will not vote but will have the other
privileges of a member of the committee.

{(d) Provision of documents. The chief judge will certify to each other member of
the committee and to the adviser, if any, copies of {1) the complaint form and
statement of facts, and (2) any other documents on file pertaining to the complaint
(or to that portion of the complaint referred to the special committee).

{e) Continuing qualification of committee members. A member of a special
committee who was qualified at the time of appointment may continue to serve on
the committee even though the member relinquishes the position of chief judge,
active circuit judge, or active district judge, as the case may be, but only if the
member continues to hold office under Article lll, Section 1, of the Constitution of
the United States.

(f) Inability of committee member to complete service. In the event that a
member of a special committee can no longer serve because of death, disability,
disqualification, resignation, retirement from office, or other reason, the chief judge
of the circuit will determine whether to appoint a replacement member, either a
circuit or district judge as the case may be. However, no special committee
appointed under these rules will function with only a single member, and the quorum
and voting requirements for a two-member committee will be applied as if the
committee had three members.

COMMENTARY ON RULE 9

MEMBERSHIP AND PRESIDING QFFICER

Although the statute permits the appointment of the special committee on a case-by-case
basis, the Sixth Circuit has concluded that the better practice is to have a standing
committee appointed without any consideration of the identity of the complainant or the
judge complained against. The standing committee consists of nine judges—the chief judge
of the circuit and a circuit and district judge from each of the tour states of the circuit. Any
conflict or appearance of conflict is avoided by having the circuit and district judge from the
state of residence of the judge complained against drop off the committee. The seven
remaining judges then conduct the investigation.
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Although the statute requires that the chief judge_be a member of each special
committee, it does not require that the chief judpe preside.” The rules leave the decision for
case-by-case determination at the time the committee is activated. L

—..—-Section -37 2(c){IHA}-provides-that a-special committee will have subpaena powers as
provided in 28 U.S.C. § 332(d). The latter section provides that subpoenas shall be issued
on behalf of circuit councils by the clerk of the court of appeals "at the direction of the chief
judge of the circuit or his designee.” While it might be regarded as implicit that a special
committee can exercise its subpoena power through its own presiding officer, strict
compliance with the letter of section 332(d} would appear to be the safer course. Rule 9(b)
therefore permits the chief judge, when designating someone else as presiding officer, to
make an explicit delegation of the authority to direct the issuance of subpoenas related to
committee proceedings.

The rule does not specifically addressed the case in which, because of disqualification of
the chief judge, another judge is exercising the powers of the chief judge in the section
372(c) proceeding. Under such circumstances, the designation to direct the issuance of
subpoenas should nevertheless come from the chief judge.

BANKRUPTCY JUDGE OR MAGISTRATE JUDGE AS ADVISER .

The rule provides that, if a bankruptcy judge or magistrate judge is the judicial officer
complained about, a bankruptcy judge or magistrate judge, respectively, will be named as an
adviser to the special committee upon request of the bankruptcy judge or magistrate judge
complained about.

The rule provides that the adviser will have all the privileges of a member of a committee
except the franchise. That would include participating in all deliberations of the committee,
questioning witnesses at hearings, and even writing a separate statement to accompany the
report of the special committee to the judicial council. .

ConNTINUING QUALIFICATION

Rule S(e) provides that a member of a special committee who remains an article Ill judge
may continue to serve on the committee even though the member's status changes. Thus, a
committee that originally consisted of the chief judge and an equal number of circuit and’
district judges, as required by the law, may continue to function even though changes of
status alter that composition. This provision reflects the belief that stability of membership
will make an important contribution to the quality of the work of such committees.

INABILITY OF COMMITTEE MEMBER TO COMPLETE SERVICE

Stability of membership is also the principal concern animating rule 9(f), which deals with
the case in which a special committee loses a member before its work is complete. The rule
permits the chief judge to determine whether a replacement member shouid be appointed.
The appointment of a replacement member is desirable in these situations unless the
committee has conducted evidentiary hearings before the vacancy occurs. However, other
cases may also arise in which a committee is in the late stages of its work, and in which it
would be difficult for a new member to play a meaningful role. The rule protects the collegial
character of the committee process by prohibiting a single surviving member from serving as
a committee and by providing that a committee of two surviving members will, in essence,
operate under a unanimity rule.

RULE 10. CONDUCT OF AN INVESTIGATION

(a) Extent and methods to be determined by committee. Each special committee
will determine the extent of the investigation and the methods of conducting it that
are appropriate in the light of the allegations of the complaint. If, in the course of
the investigation, the committee develops reason to believe that the judge may have
engaged in misconduct that is beyond the scope of the complaint, the committee
may, with written notice to the judge, expand the scope of the investigation to
encompass such misconduct.

(b} Criminal matters. In the event that the complaint alleges criminal conduct on
the part of a judge, or in the event that the committee becomes aware of possible
criminal conduct, the committee will consult with the appropriate prosecuting
authorities to the extent permitted by 28 U.S.C. § 372(c)(14) in an effort to avoid
compromising any criminal investigation. However, the committee will make its
own determination about the timing of its activities, having in mind the importance
of ensuring the proper administration of the business of the courts.

7 Ses H.R. Rep. No. 1313, 96th Cong., 2d Sesa. 11 (1980} (chief judge may appoint another judgs as
prasiding officar).
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(c) Staff. The committee may arrange for staff assistance in the conduct of the
investigation. It may use existing staff of the judicial branch or may arrange,
through the Administrative Office of the United States Courts, for the hiring of
special staff to assist in the investigation.

(d) Delegation. The committee may delegate duties in its discretion to
subcommittees, to staff members, to individual committee members, or to an
adviser designated under rule 9(c). The authority to exercise the committee's
subpoena powers may be delegated only to the presiding officer. In the case of
failure to comply with such subpoena, the judicial council or special committee may
institute a contempt proceeding consistent with 28 U.S.C. § 332(d).

{e) Report. The committee will file with the judicial council a comprehensive
report of its investigation, including findings of the investigation and the committee's
recommendations for council action. Any findings adverse to the judge will be based
on evidence in the record. The report will be accompanied by a statement of the
vote by which it was adopted, any separate or dissenting statements of committee
members, and the record of any hearings held pursuant to rule 11. -

(f) Voting. All actions of the committee will be by vote of a majority of all of the
members of the committee.

COMMENTARY ON RULE 10

NATURE OF THE PROCESS

Rule 10 and the three rules that follow are all concerned with the way in which a special
committee carries out its mission. They reflect the view that a special committee has what
are generally regarded in our jurisprudence as two distinct roles. The committee will often be
performing an investigative role of the kind that is characteristically given to executive
branch agencies in our system of justice and, in some stages, a more formalized fact-finding
role. Even though the same body has responsibility for both roles under section 372(c), it is
important to distinguish between them in order to ensure that due process rights are afforded
at appropriate times to the judge complained about.

CRIMINAL MATTERS

One of the difficult questions that can arise under the judicial discipline statute is the
relationship between proceedings under this statute and criminal investigations. Rule 10(b)
assigns coordinating responsibility to the special committee in cases in which criminal
conduct is suspected and gives the committee the authority to decide what the appropriate
pace of its activity should be in light of any criminal investigation. However, a special
com‘znittee should not abdicate its responsibility by assenting to indefinite deferral of its own
work.

It is noted that a special committee may be barred from disclosing some information to a
prosecutor or grand jury under 28 U.S.C. § 372(c){14). This provision is discussed in the
commentary under rule 16.

DeLEGATION

Rule 10(d) permits the committee, in its discretion, to delegate any of its duties to
subcommittees, individual committee members, or staff. This is consistent with the general
principle, expressed in rule 10(a), that each special committee will determine the methods of
conducting the investigation that are appropriate in the light of the allegations of the
complaint. 1t is, of course, not contemplated that the ultimate duty of adopting a report
would be delegable.

Rule 3(b} suggests that, where the chief judge designates someone else as presiding
officer of a special committee, the presiding officer also be delegated the authority to direct
the clerk of the court of appeals to issue subpoenas related to committee proceedings. That
is not intended to imply, however, that the decision to direct the issuance of a subpoena is
necessarily exercisable by the presiding officer alone. Under rule 10(d), it is up to the
committee to decide whether to delegate that decision-making authority.

Basis of FINDINGS

Rule 10(e) requires that findings adverse ta the judge complained about be based on
evidence in the record. There is no similar requirement in the rules for determinations
favorable to the judge. A committee may, in some circumstances, recommend dismissal of a
complaint on the ground that preliminary investigation reveals no basis for going forward
with hearings on the record.
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VaTING IN THE SPeCiAL COMMITTEE

Rule 10(f) provides that actions of a special committee will be by vote of a majority of all
the members. It seems reasonable to expect that, almast always, all the members of a
committee will participate in committee decisions. In that circumstance, it seems reasonable -
to require that committee decisions be made by a majority of the membership, rather than a
majority of some smaller quorum.

RULE 11. CONDUCT OF HEARINGS BY SPECIAL COMMITTEE

(a)} Purpose of hearings. The committee may hold hearings to take testimony and
receive other evidence, to hear argument, or both. If the committee is investigating
allegations against more than one judge it may, in its discretion, hold joint hearings
or separate hearings.

(b) Notice to judge complained about. The judge complained about will be given
adequate notice in writing of any hearing to be held, its purposes, the names of any
witnesses whom the committee intends to call, and the text of any statements that
have been taken from such witnesses. The judge may at any time suggest
additional witnesses to the committee.

{c) Committee witnesses. All persons who are beheved to have substantial
information to offer will be called as committee witnesses. Such witnesses may
include the complainant and the judge complained about. The witnesses will be
questioned by committee members, staff, or both. The judge will be afforded the
opportunity to cross-examine committee witnesses, personally or through counsel.

(d} Witnesses called by the judge. The judge complained about may also call
witnesses and may examine them personally or through counsel. Such witnesses
may also be examined by committee members, staff, or both.

(e} Witness fees.” Witness fees will be paid as provided in 28 U.S.C. § 1821.

(f) Record and transcript. A record and transcript will be made of any hearing
held.

COMMENTARY ONRULE T1

THE ROLE OF HEARINGS 1N THE INVESTIGATION PROCESS

The roles of a special committee include an investigative role and a fact-fmdmg role. In
conformity with this concept of roles, hearings ordinarily will be heid only after the
investigative work has been done and the committee has concluded that there is sufficient
evidence to warrant a formal fact-finding proceeding. Rule 11 is concerned only with the
conduct of hearings, and does not govern the earlier, investigative stages of a special
committee's work.

Even though there are two roles and an investigation will commonly have two distinct
stages, committee members should not regard themselves as prosecutors ane day and
judges the next. Their duty — and that of their staff — is at all times to be impartial.

in conformity with this view, rule 11(c) contemplates that witnesses at hearings should
generally be called as committee witnesses, regardless of whether their testimony will be
favorable or unfavorable to the judge complained about. Staff or others who are organizing
the hearings should regard it as their role to present the entire picture, and not to act as
prosecutors.

RULE 12. RIGHTS OF JUDGE IN INVESTIGATION

{a) Notice. The judge complained about is entitled to written notice of the
investigation (rule 4(f)), to written notice of expansion of the scope of an
investigation (rule 10(a)), and to written notice of any hearing {(rule 11(b)).

(b} Presentation of evidence. The judge is entitled to a hearing, and has the right
to present evidence and to compel the attendance of witnesses and the production
of documents at the hearing. Upon request of the judge, the chief judge or his
designee will direct the clerk of the court of appeals to issue a subpoena in
accordance with 28 U.S.C. § 332(d)(1).

(c) Presentation of argument. The judge may submit written argument to the
special committee at any time, and will be given a reasonable opportunity to present
oral argument at an appropriate stage of the investigation.
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(d) Attendance at hearings. The judge will have the right to attend any hearing
held by the special committee and to receive copies of the transcript and any
documents introduced, as well as to receive copies of any written arguments
submitted by the complainant to the committee. .

(e} Receipt of committee's report. The judge will have the right to receive the
report of the special committee at the time it is filed with the judicial council.

(f) Representation by counsel. The judge may be represented by counsel in the
exercise of any of the rights enumerated in this rule. The costs of such
representation may be borne by the United States as provided in rule 14(h).

COMMENTARY ON RULE 12

RIGHT TO ATTEND HEARINGS . .

The statute states that rules adopted by judicial councils shall cantain provisions requiring
that "the judge whose conduct is the subject of the complaint be affarded an opportunity to
appear {in person or by counsel) at proceedings conducted by the investigating panel, to
present oral and documentary evidence, to.compe! the attendance of witnesses or the
production of documents, to cross-examine witnesses, and to present argument orally or in
writing.” To implement this provision, rule 12(d) gives the judge the right to attend any
hearing held by the committee. The word “hearings” is used in the rules to include sessions
held for the purpose of receiving evidence of record or hearing argument. .

The statute does not require that the judge be permitted to attend all proceedings of the
special committee. Hence, the rules do not accord a right to attend such proceedings as
meetings at which the committee is engaged in investigative activity {such as interviewing a
possible witness or examining documents delivered pursuant to a subpoena duces tecum to
determine if they contain relevant evidence] or meetings at which the committee is
deliberating on the evidence.

RULE 13. RIGHTS OF COMPLAINANT IN INVESTIGATION

{a) Notice. The complainant is entitled to written notice of the investigation as
provided in rule 4(f). Upon the filing of the special committee's report to the judicial
council, the complainant will be notified that the report has been filed and is before
the council for decision. Although the complainant is not entitled to a copy of the
report of the special committee the judicial council may, in its discretion, release a
copy of the report to the complainant.

(b) Opportunity to provide evidence. The complainant is entitled to be
interviewed by a representative of the committee. If it is believed that the
complainant has substantial information to offer, the complainant will be called as a
witness at a hearing.

(c) Presentation of argument. The complainant may submit written argument to
the special committee at any time. In the discretion of the special committee, the
complainant may be permitted to offer oral argument.

{d) Representation by counsel. A complainant may submit written argument
through counsel and, if permitted to offer oral argument, may do so through counsel.

COMMENTARY ON RULE 13

RigHTs OF COMPLAINANT -

In accordance with the view of the process as fundamentally administrative, these rules
do not give the complainant the rights of a party to litigation, and leave the complainant's
role largely within the discretion of the special committee. However, rule 13(b) promises
complainants that, where a special committee has been appointed, the complainant will at a
minimum be interviewed by a representative of the committee. Such an interview may, of
course, be in person or by telephone, and the representative of the committee may be either
a member or staff. In almost every case, such an interview would be regarded by the
committee as essential in the performance of its task.

Rule 13 does not contemplate that the complainant will be permitted to attend
proceedings of the special committee except when testifying or presenting argument.

Section 372(cH14)(A), as amended by section 402(cH2)(E) of the Judicial Discipline and
Remaval Reform Act of 1990, authorizes an exception to the confidentiality provisions of
section 372(c}{14) where the judicial council has in its discretion released a copy of the
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report of the special committee to the complainant and to the judge who is the subject of the
complaint. Since these rules view the disciplinary process as fundamentally administrative
rather than adversarial, the rules do not accord the complainant_the rights of a litigant-and- do-

“not-entitle_the complainant to receipt of a copy of the report of the special committee.
Therefore, it remains a matter within the discretion of the judicial council whether to release
a copy of the special committee’s report to the complainant.
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CHAPTER V
JUDICIAL COUNCIL CONSIDERATION OF
RECOMMENDATIONS OF SPECIAL COMMITTEE

RULE 14. ACTION BY JUDICIAL COUNCIL

(a) Purpose of judicial council consideration. After receipt of a report of a special
committee, the judicial council will determine whether to dismiss the complaint,
conclude the proceeding on the ground that corrective action has been taken or that
intervening events make action unnecessary, refer the complaint to the Judicial
Conference of the United States, or order corrective action.

(b) Basis of council action. Subject to the rights of the judge to submit argument
to the council as provided in rule 15(a), the council may take action on the basis of
the report of the special committee and the record of any hearings held. If the
council finds that the report and record provide an inadequate basis for decision, it
may (1) order further investigation and a further report by the special committee or
(2) conduct such additional investigation as it deems appropriate.

(c) Dismissal. The council will dismiss a complaint if it concludes --

(1) that the claimed conduct, even if the claim is true, is not "conduct
prejudicial to the effective and expeditious administration of the business of
the courts™ and does not indicate a mental or physical disability resulting in
inability to discharge the duties of office;

(2) that the complaint is directly related to the merits of a decision or
procedural ruling;

(3) that the facts on which the complaint is based have not been
demonstrated; or

(4) that, under the statute, the complaint is otherwise not appropriate for
consideration. .

{d) Conclusion of the proceeding on the basis of corrective action taken. The
council will conclude the complaint proceeding if it determines that appropriate
action has already been taken to remedy the problem identified in the complaint or
that intervening events make such action unnecessary.

{(e) Referral to Judicial Conference of the United States. The judicial council may,
in its discretion, refer a complaint to the Judicial Conference of the United States
with the council's recommendations for action. It is required to refer such a
complaint to the Judicial Conference of the United States if the council determines
that a circuit judge or district judge may have engaged in conduct —

(1) that might constitute ground for impeachment; or
(2) that, in the interest of justice, is not amenable to resolution by the judicial
council. .

(f} Order of corrective action. |f the complaint is not disposed of under
paragraphs (c) through (e) of this rule, the judicial council will take other action to
assure the effective and expeditious administration of the business of the courts.
Such action may include, among other measures —

(1) Censuring or reprimanding the judge, either by private communication or
by public announcement;

(2) Ordering that, for a fixed temporary period, no new cases be assigned to
the judge;

(3) In the case of a magistrate judge, ordering the chief judge of the district
court to take action specified by the council, including the initiation of
removal proceedings pursuant to 28 U.S.C. 8 631(i);

(4) In the case of a bankruptcy judge, removing the judge from office
pursuant to 28 U.S.C. § 152; :



2Q

(5) In the case of a circuit or district judge, requesting the judge to retire
voluntarily with ths provrsron (if necessary) that ordmary Eength-of -Service
requirements will_be waived;- e e 0
{6) In the case of a circuit or dlstrsct judge who is eligible to retire but does
not do so, certifying the disability of the judge under 28 U.S.C. § 372(b) so
that an additional judge may be appointed.

(g) Combination of actions. Referral of a complaint to the Judicial Conference of
the United States under paragraph (e) or to a district court under paragraph (f}(3) of
this rule will not preclude the council from simultaneously taking such other action
under paragraph (f) as is within its power.

(h) Recommendation about fees. Upon the request of the judge whose conduct is
the subject of a complaint, the judicial council may, if the complaint has been finally
dismissed, recommend that the Director of the Administrative Office of the United
States Courts award reimbursement from funds appropriated to the judiciary, for
those reasonable expenses, including attorneys' fees, incurred by that judge during
the investigation which would not have been incurred but for the requirements of 28
U.S.C. § 372(c) and these rules.

(i) Notice of action of judicial council. Council action will be by written order.
Unless the council finds that, for extraordinary reasons, it would be contrary to the
interests of justice, the order will be accompanied by a memorandum setting forth
the factual determinations on which it is based and the reasons for the council
action. The memorandum will not include the name of the complainant or of the
judge whose conduct was complained about. The order and the supporting
memorandum will be provided to the complainant, the judge, and any judge entitled
to receive a copy of the complaint pursuant to rule 3(a){(2). However, if the
complaint has been referred to the Judicial Conference of the United States pursuant
to paragraph (e) of this rule and the council determines that disclosure would be
contrary to the interests of justice, such disclosure need not be made. The
complainant and the judge will be notified of any right to seek review of the judicial
council’s decision by the Judicial Conference of the United States and of the
procedure for filing a petition for review. .

(1) Public availability of council action. Materials related to the council’s action
will be made public at the time and in the manner set forth in rule 17.

COMMENTARY ON RULE 14

Basis oF CouNciL AcTioN

Section 372(cH6)}{A) states that, upon recerpt of a report from a special committee, the
judicial council may conduct any additional investigation that it considers to be necessary.
While the statute daes not explicitly refer ta an autharity to ask the special committee to do
further work and file a supplemental report, it appears that such a procedure is so inherently
a part of 2 committee process that the authority for it may safely be assumed. An
investigation of any magnitude by the entire judicial council would be warranted in only the
rarest cases, since it would constitute a substantial drain on judicial resources of the circuit.
There may be some cases, however, in which a loose end can be tied up without the
necessity of a remand.

Counci. AcTion

Paragraphs (6)(B) and (7] of section 372(c} enumerate actions that the council may take
after receipt of the report of a special committee and the conduct of any additional
mvestrgatmn that it deems necessary. There are two notable omissions from this statutory
enumeration: conclusion of the proceedings on the ground that corrective action has been
taken, and conclusion of the proceedings on the ground that action on the complaint is no
longer necessary because of intervening events. Moreover, the authority to take these
actions does not easily fit into the catch-all clause of paragraph (5)(B)(vu) ("ordering such
other action as it considers appropriate under the circumstances®), since the general
introductory language of paragraph {6){B) seems to assume that a finding of misconduct or
disability has been made. That language autharizes the judicial council to "take such action
as is apprapriate to assure the effective and expeditious administration of the business of the
courts within the circuit.” Nevertheless conclusion of the proceeding on the basis of
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corrective action taken and conclusion of the proceedings because intervening events have
made action on the complaint unnecessary must be action permitted under paragraph
(6)(B}vii). In these rules, they are included in the enumerated alternatives for council action.

COMBINATION OF ACTIONS .

Rule 14{g) states that referral of a complaint to the Judicial Conference of the United
States, or to a district court in a case involving a magistrate judge, will not preclude the
judicial council from simultaneously taking other action to assure the effective and
expeditious administration of the business of the courts.

Referral to the Judicial Conference of the United States may take place under either
clause (A) or clause (B) of section 372(c}{(7). Clause (A) states that, "[iln addition to the
authority [to take appropriate action] granted under paragraph (6)," judicial councils may, in
their discretion, refer matters to the Judicial Conference of the United States with
recommendations for action by the Conference. Clause (B} mandates judicial council referral
of complaints to the Judicial Conference in certain circumstances; it is not introduced with
the phrase, "In addition to the authority granted under paragraph (6)." This distinction in the
introductory language was not intended to suggest a difference in the authority of the judicial
council to take corrective action simultaneously with referral of a matter to the Conference.
The "In addition to” in clause (A) says no more than that referral is another action within the
council's authority, in addition to those actions listed in paragraph (6).

ATTORNEYS' FEES -

Section 372(c){16), as amended by § 402(b) of the Judicial Discipline and Removal Act
of 1990, makes explicit the authority of the judicial council, upon the request of the judge
who is the subject of a complaint, to recommend to the Director of the Administrative Office
of the United States Courts that the judge who is the subject of the complaint be reimbursed
for reasonable expenses, including attorneys' fees, incurred during the investigation. Under
the statutory provision, the judicial council has the authority to recommend such
reimbursement only where, after investigation by a special committee, the complaint has
been finally dismissed under § 372(c)(6}(C). The statute confers upon the judicial council no
such authority where the council instead takes any other action available to it under
paragraphs 6(B} or 7 of § 372{(c). Accordingly, there is no basis in the statute for a
recommendation of reimbursement for attorneys' fees where the judicial council, after an
investigation, concludes the ‘proceeding under & 372(c}(6)(B}{vii) on the ground that
corrective action has been taken or that intervening events have made action on the
complaint unnecessary.

NoTice oF CoUNciL ACTION

Rule 14{i) requires that council action normally be supported with 3 memorandum of
factual determinations and reasaons and that notice of the action be given to the complainant
and the judge complained about. The two "interests of justice” exceptions are derived from
28 U.S.C. § 372(c)(7)IC) and (c){15).

RiGHT To PETIMON FOR REVIEW OF Jupicial Council ACTION

Rule 14(i) requires that the notification to the complainant and the judge complained
about include notice of any right to petition the Judicial Conference of the United States for
review of the council's decision. [t is noted that the right to petition for review is limited to
orders under paragraph {6) of section 372(c). A decision of the council to refer a matter to
the Judicial Conference under paragraph {7) is not reviewable.

RULE 15. PROCEDURES FOR JUDICIAL COUNCIL CONSIDERATION OF A
SPECIAL COMMITTEE'S REPORT

(a) Rights of judge complained about. Within ten days after the filing of the
report of a special committee, the judge complained about may address a written
response to the judicial council. The judge will also be given an opportunity to
present oral argument to the council, personally or through counsel. The judge may
not communicate with individual council members about the matter, either orally or
in writing.

(b) Conduct of additional investigation by the council. If the judicial council
decides to conduct additional investigation, the judge complained about will be given
adequate prior notice in writing of that decision and of the general scope and
purpose of the additional investigation. The conduct of the investigation will be
generally in accordance with the procedures set forth in rules 10 through 13 for the
conduct of an investigation by a special committee. However, if hearings are held,
the council may limit testimony to avoid unnecessary repetition of testimony
presented before the special committee.
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{c) Voting. Council action will be taken by a majority of those members of the
council who are not disqualified, except that a decision to remove a bankruptcy

~~judge from office requires a majority of all the members of the council.

COMMENTARY ON RULE T5

COMMUNICATIONS WITH THE COURGIL

Rule 15(a) prevents the judge complained against or someone acting on his or her behalf
from initiating communication with council members in their individual capacutv it does not
prevent the council's designation of a member or other person to receive communications
from the judge or to initiate such communications with the judge

VoTinag

Section 372(c)(6)(B)(vii} requires that removal of a bankruptcy judge be in accordance
with 28 U.S.C. § 152. Subsection {e) of that section requires the concurrence of a majority
of all the members of the council in the order of removal. It is not appropriate to apply a
similar rule to the less severe actions that a judicial council may take under the act. If some
members of the council are disqualified in the matter, their disqualification should not be
given the effect of a vote against councnl action. )
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CHAPTER VI
MISCELLANEOUS RULES

RULE 16. CONFIDENTIALITY

(a) General rule. Consideration of a complaint by the chief judge, a special
committee, or the judicial council will be treated as confidential business, and
information about such consideration will not be disclosed by any judge or employse
of the judicial branch or any person who records or transcribes testimony except in
accordance with these rules.

(b) Files. All files related to complaints of misconduct or disability, whether
‘maintained by the circuit executive, the chief judge, members of a special
committee, members of the judicial council, or staff, and whether or not the
complaint was accepted for filing, will be maintained separate and apart from all
other files and records, with appropriate security precautions to ensure
confidentiality. '

(c) Disclosure in memoranda of reasons. Memoranda supporting orders of the
. chief judge or the judicial council, and dissenting opinions or separate statements of
members of the council, may contain such information and exhibits as the authors
deem appropriate, and such information and exhibits may be made public pursuant
to rule 17. :

{d) Availability to Judicial Conference. In the event that a complaint is referred
under rule 14(e) to the Judicial Conference of the United States, the circuit
executive will provide the Judicial Conference with copies of the report of the
special committee and any other documents and records that were before the
judicial council at the time of its determination. Upon request of the Judicial
Conference or its Committee to Review Circuit Council Conduct and Disability
Orders, in connection with their consideration of a referred complaint or a petition
under 28 U.S.C. § 372(c)(10) for review of a council order, the circuit executive will
furnish any other records related to the investigation.

{e) Availability to district court. In the event that the judicial council directs the
initiation of proceedings for removal of a magistrate judge under rule 14({f)}{3), the
circuit executive will provide to the chief judge of the district court copies of the
report of the special committee and any other documents and records that were
before the judicial council at the time of its determination. Upon request of the chief
judge of the district court, the judicial council may authorize release of any other
records relating to the investigation.

(f) Impeachment proceedings. The judicial council may release to the legislative
branch any materials that are believed necessary to an impeachment investigation of
a judge or a trial on articles of impeachment.

(g) Consent of judge complained about. Any materials from the files may be
disclosed to any person upon the written consent of both the judge complained
about and the chief judge of the circuit. The chief judge may require that the
identity of the complainant be shielded in any materials disclosed.

(h) Disclosure by judicial council in special circumstances. The judicial council
may authorize disclosure of information about the consideration of a complaint,
including the papers, documents, and transcripts relating to the investigation, to the
extent that the council concludes that such disclosure is justified by special
circumstances and is not prohibited by 28 U.S.C. § 372(c)(14).

(i) Disclosure of identity by judge complained about. Nothing in this rule will
preclude the judge complained about from acknowledging that he or she is the judge
referred to in documents made public pursuant to rule 17.
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COMMENTARY ON RULE 16

Scopt of CORFIDENTIALITY REQUIREMENT oo o

Section 372(c){14) applies a rule of confidentiality to "papers, documents, and records of
praceedings related to investigations conducted under this subsection® and states that they
shall not be disclosed "by any person in any proceeding,” with enumerated exceptions.
Three questions arise: Who is bound by the confidentiality rule, what proceedings are
subject to the rule, and who is within the circle of people who may have access to
information without breaching the rule?

With regard to the first question, rule 16(a) provides that judges, employees of the judicial
branch, and people involved in recording proceedings and preparing transcripts are obliged to
respect the confidentiality requirement. This of course includes judges who may be the
subjects of complaints.

With regard to the second question, the reference to “investigations™ suggests that
section 372({c}{14) technically applies only in cases in which a special committee has been
appointed. However, rule 16{a) applies the rule of confidentiality more broadly, covering
consideration of a complaint at any stage.

With regard to the third question, it seems clear that there is no barrier of confidentiality
between a judicial council and the Judicial Conference, and that members of the Judicial
Conference or its standing committee may have access to any of the confidential records for
use in their consideration of a referred matter or a peétition for review. It is implicit that a
district court rmay have similar access if the judicial council orders in response to a complaint
that the district court initiate proceedings to remove a magistrate judge from ‘office, and rule
16(e] so pravides. It woulid be absurd if the district court were in this circumstance denied
access to the evidence on which the order was based.

On the other hand, the statute makes it clear that there is a barrier of confidentiality
between the judicial branch and the legislative; it provides, as an exceptian to the rule of
confidentiality, that material is to be disclosed to Congress only if it is "believed necessary to
an impeachment investigation or trial of a judge under article L.”

EXCEPTIONS To CONFIDENTIALITY RULE

With regard to the exception for impeachment proceedings, fule 16{f) tracks the statutory
language, and preserves the ambiguity about who must believe that disclosure is necessary
to an impeachment investigation or trial. Another exception to the rule of confidentiality is
provided by section 372(c}{14}{B], which states that confidential materials may be disclosed
if authorized in writing by the judge complained about and by the chief judge of the circuit.

Rule 16 also recognizes that there must be same implicit exceptions to the confidentiality
requirement. For example, 28 U.S.C. § 372(c}{15] requires that certain orders and the
reasons for them shall be made public; it would be a barren collection of reasons that could
not refer to the evidence. Rule 16{(c} thus makes it explicit that memoranda supporting chief
judge and council orders, as well as dissenting opinions and separate statements, may
contain references to information that would otherwise be confidential and that such
information may be made public.

Rule 16(h}) permits disclosure of additional information by order of the council in
circumstances not enumerated. The rule refers to the statutory prohibition but does not
attempt to resolve questions of statutory interpretation.

RULE 17. PUBLIC AVAILABILITY OF DECISIONS
(a) General rule. A record of orders of the chief judge and the judicial council and

the texts of any memoranda supporting such orders and any dissenting opinions or

separate statements by members of the judicial council will be made public when

final action on the complaint has been taken and is no longer subject to review.
(1) If the complaint is finally disposed of without appointment of a special
committee, or if it is disposed of by council order dismissing the complaint
for reasons other than mootness or because intervening events have made
action on the complaint unnecessary, the publicly available materials will not
disclose the name of the judge complained about without his or her consent.
(2) If the complaint is finally disposed of by censure or reprimand by means
of private communication, the publicly available materials will not disclose
either the name of the judge complained about or the text of the reprimand.
(3) If the complaint is finally disposed of by any other action taken pursuant
to rule 14(d) or (f} except dismissal because intervening events have made
action on the complaint unnecessary, the text of the dispositive order will be
included in the materials made public, and the name of the judge will be
disclosed.
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(4) If the complaint is dismissed as moot or because intervening events have
made action on the complaint unnecessary, at any time after the appointment
of a special committee, the judicial counci! will determine whether the name
of the judge is to be disclosed.
The name of the complainant will not be disclosed in materials made public under
this rule unless the chief judge orders such disclosure.

(b} Manner of making public. The records referred to in paragraph (a) will be
made public by placing them in a publicly accessible file in the office of the circuit
executive at 503 U.S. Post Office and Courthouse Building, Cincinnati, Ohio 45202,
The circuit executive will send copies of the publicly available materials to the
Federal Judicial Center, 1520 H Street, N.W., Washington DC 20005, where such
materials will also be available for public inspection. In cases in which memoranda
appear to have precedential value, the chief judge may cause them to be published.

(c) Decisions of Judicial Conference standing committee. To the extent

consistent with the policy of the Judicial Conference Committee to Review Circuit
Council Conduct and-Disability Orders, opinions- of that committee about complaints
arising from this circuit will also be made available to the public in the office of the
. circuit executive. .
" (d) Special rule for decisions of judicial council. When the judicial council has
taken final action on the basis of a report of a special committee, and no petition for
review has been filed with the Judicial Conference within thirty days of the council's
action, the materials referred to in paragraph (a) will be made public in accordance
with this rule as if there were no further right of review.

(e} Complaints referred to the Judicial Conference of the United States. If a
complaint is referred to the Judicial Conference of the United States pursuant to rule
14(e), materials relating to the complaint will be made public only as may be ordered
by the Judicial Conference.

COMMENTARY ONRULE 17

Section 372{c){15) provides that *[e]lach written order to implement any action under
paragraph (6)(B) of this subsection™ shall be made publicly available and that, "[ulnless
contrary to the interest of justice,” each such order shall be accompanied by written reasons.
Section 372(c}{14) states that "papers, documents, and records of proceedings related to
investigations® shall be confidential. Section 372{c}{6MB) lists, among possible councit
actions following an investigation, censure or reprimand "by means of private
communication” or "by means of public announcement.” These three provisions exhaust the
statutory guidance with respect to public availability of decisions on complaints.

The statute and its legislative history exhibit a strong policy goal of protecting judges
from the damage that could be done by publicizing unfounded allegations of misconduct.
Except in cases in which the proposed Court on Judicial Conduct and Disability held a de
novo hearing, the Senate-passed bill specifically provided for confidentiality at all stages of
the complaint procedure "unless final adverse action is taken against a judge, not including
an order of dismissal."® Although the language of the final legislation is derived from the
House bill? and is limited to materials “related to investigations,” there is no indication that
nonconfidential treatment of other materials was contemplated.

It is consistent with the congressional intent to protect a judge from public disclosure of a
complaint, both while it is pending and after it has been dismissed if that should be the
outcome. On the other hand, the goal of assuring the public that the disciplinary mechanism
is operating satisfactorily is better served by making the process more open.

Rule 17 attempts to accommodate these conflicting interests. |t provides faor public
availability of decisions of the chief judge and the judicial council, and the texts of any
memaranda supporting their orders, together with any dissenting opinions or separate
statements by members of the judicial council. However, these orders and memaoranda are
to be made public only when final action on the complaint has been taken and any right of
review has been exhausted. Whether the name of the judge is disclosed will then depend
upon the nature of the final action. If the final action is an order predicated on a finding of
misconduct or disability {other than censure or reprimand by means of private

8 S. 1873, 86th Cong.. 18t Sess. 2(a} (1373} {(proposed 28 U.S.C. § 372{n}(1KC)); ses S. Rep. No. 362, 36th
Cong., 18t Sess. 16 {1973}
H.R. 7374, 36th Cong., 2d Sess. 3(a) (1980) (propossd 28 U.S.C. § 372(c){14)).



26

communication) the name of the judge will be made public. If the final action is dismissal of
the complaint, or a canclusion of the proceeding by the chief judge an the basis of carrective
action taken, the name nf the ;udge will not be disclosed. R
~the complamt unnecessary, after appointment of a special committee, rule 17{a){4) leaves it
to the judicial council to determine whether the judge will be identified. In such a case, no
final decision has been reached on the merits, but it may be in the public interest—particularly
if a judicial officer resigns in the course of an investigation~to make the identity of the judge
known.

It should be noted that rule 17 provides for different treatment where a proceeding is
concluded on the basis of corrective action taken, depending on whether the proceeding is
concluded by the chief judge or by the council following investigation by a special committee.
if a chief judge concludes a praceeding on that basis, rule 17{a}{1) provides that the name of
the judge will not be disclosed. Shielding the name of the judge in this circumstance should
contribute to the frequency of this kind of informal disposition. Once a special committee
has been appointed, and a proceeding is concluded by the full council on the basis of
corrective action taken, rule 17(a}(3) provides for disclosure of the name of the judge. An
"informal” resolution of the complaint at this stapge is likely to look very much like any other
council order, and should be disclosed in the same manner.

The proposal that decisions be made public only after final action has been taken is
designed in part to avoid disclosure of .the existence. of pending proceedings. Rule 17(d)
provides for making decisions public if thirty days have elapsed without the filing of a petition
for review.

Public availability of orders under 28 U.S.C. § 372(c){6){B) is a statutory requirement.
The statute does not prescribe the time at which these orders must be made public, but it is
implicit that it should be without delay. Similarly, the statute does not state whether the
name af the judge must be disclosed. In view of the legislative interest in protectmg a judge
from public airing of unfounded charges, Rule 17 adopts an interpretation permitting
nondisclosure of the identity of a judicial officer who is ultimately exonerated and also -
permitting delay in disclosure until the ultimate outcome is known. In thns connection’
co&ngressnonai leaders described the public avanlabnhty requirement as applying to "sanctioning
arders

Finally, the rule provides that the identity of the complainant will be disclosed anly if the
chief judge so orders. Identifying the complainant when the judge is not identified would of
course increase the likelihood that the identity of the judge would become publicly known,
thus thwarting the policy of nondisclosure. If the identity of the complainant is not to be
made. public in such cases, there is no particular reason to change the rule and make it public

. rovtinely in cases in which the judge is identified. However, it may not always be practicable
to shield the complainant’s identity while making public disclosure of the judicial council's
order and supporting memoranda; in some circumstances, moreover, the complainant may
consent to public identification.

RULE 18. DISQUALIFICATION

(a] Complainant. [If the complaint is filed by a judge, that judge will be
disqualified from participation in any consideration of the complaint except to the
extent that these rules provide for participation by a complainant. A chief judge who
has identified a complaint under rule 2{j) will not be automatically disqualified from
participating in the consideration of the complaint, but may consider in his or her
discretion whether the circumstances warrant disqualification.

(b} Judge complained about. A judge whose conduct is the subject of a
complaint will be disqualified from participating in any consideration of the complaint
except to the extent that these rules provide for participation by a judge who is
complained about.

{c) Disqualification of chief judge on consideration of a petition for review of a
chief judge's order. If a petition for review of a chief judge's order dismissing a
complaint or concluding a proceeding is filed with the judicial council pursuant to
rule 5, the chief judge will not participate in the council's consideration of the
petition. In such a case, the chief judge may address a written communication to all
of the members of the judicial council, with copies provided to the complainant and
to the judge complained about. The chief judge may not communicate with
individual council members about the matter, either orally or in writing.

10 126 Cong. Rec. 28,093 {1980) (ramarks of San. DaConcini); id. at 28,617 (remarks of Rep. Kastenmeier).
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{d} Member of special committee not disqualified. A member of the judicial
council who is appointed to a special committee will not be disqualified from
participating in council consideration of the committee's report.

(e) Judge under investigation. Upon appointment of a special committee, the
judge complained about will automatically be disqualified from serving on (1) any
special committee appointed under rule 4(e), (2} the judicial council of the circuit, (3)
the Judicial Conference of the United States, and (4) the Committee to Review
Circuit Council Conduct and Disability Orders of the Judicial Conference of the
United States. The disqualification will continue until all proceedings regarding the
complaint are finally terminated, with no further right of review. The proceedings
will be deemed terminated thirty days after the final action of the judicial council if
no petition for review has at that time been filed with the Judicial Conference.

(f) Substitute for disqualified chief judge. |If the chief judge of the circuit is
disqualified from participating in consideration of the complaint, the duties and
responsibilities of the chief judge under these rules will be assigned to the circuit
judge in regular active service who is the most-senior in date of commission of those
who are not disqualified. :

COMMENTARY ON RULE 18

DisauatiFicaTioN ofF CHIEF JUDGE ON REVIEW OF CHIEF JUDGE's ORDER N
Rule 18(c) would bar participation by the chief judge in decisions on petitions to the
circuit council to assure complainants that their petitions will receive fair consideration.

DISQUALIFICATION OF JUDGE UNDER INVESTIGATION

28 U.S.C. § 372(c){12) states that a judge under investigation will be disqualified from
certain activities “until all related proceedings under this subsection have been finally
terminated.” Rule 18(e) provides that the proceedings will be deemed terminated if no
petition for review is filed within thirty days after the final action of the judicial council.

SuBSTITUTE FOR DisQUALIFIED CHIEF JUDGE

Under 28 U.S.C. § 372{c)(2), a complaint against the chief judge is to be handled by
"that circuit judge in regular active service next senior in date of commission.” Rule 18{f}
interprets the statutory language to mean that seniority among judges other than the chief is
to be determined by date of commission, with the result that complaints against the chief
judge may be routed to a former chief judge or other judge who was appointed earlier than
the chief judge. ,

DisQuALIFIcATION WHEN MuLTIPLE JUDGES ARE COMPLAINED AGAINST

Sometimes a single complaint is filed against a large group of judges. Complaints have
been filed against all the members of the court of appeals and at least one has been filed
against all circuit and district court judges of the circuit. If the normal disqualification rules
are observed in the former case, no court of appeals judge can serve as acting chief judge of
the circuit, and the judicial council will be without appellate members. In the latter case—
where the complaint is against all circuit and district judges—no member of the judicial
council can perform the duties assigned to the council under the statute. A similar problem is
created by successive complaints arising out of the same underlying grievance. Although
these multiple-judge complaints are virtually always meritless, the appearance of justice is
best served by adherence to traditional principles that matters should be decided by
disinterested judges. If no circuit judge is available to serve as acting chief judge of the
circuit, intercircuit assignment procedures under 28 U.S.C. § 291(a} can be used to assign a
circuit judge from another circuit to perform the statutory duties of the chief judge. If a
quorum of the judicial council cannat be cobtained to act on a petition for review of a chief
judge's order, the council might ask the judicial council of another circuit to consider the
petition or might ask the Chief Justice to assign the matter to either the judicial council of
another circuit or the Judicial Conference Committee to Review Judicial Conduct and
Disability Orders. In the unlikely event that a guorum of the judicial council cannot be
obtained to consider the report of a special committee, there is legislative history suggesting
that the council should use the authority provided in section 372(c}{7}{A)} to refer the
complaint to the Judicial Conference for consideration.'!

11 H.R. Rep. No. 1313, 96th Cong., 2d Sess. 12 (1980).
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RULE 19. WITHDRAWAL OF COMPLAINTS AND PETITIONS FOR REVIEW

(a) Complaint pending before chief judge. A complaint that is before the chief
_judge for a decision under rule-4 may be-withdrawn-by-the complainant with the
consent of the chief judge.

(b} Complaint pending before special committee or judicial council. After a
complaint has been referred to a special committee for investigation, the complaint
may be withdrawn by the complainant only with the consent of both (1} the judge
complained about and (2) the special committee (before its report has been filed) or
the judicial council.

(c) Petition for review of chief judge's disposition. A petition to the judicial
council for review of the chief judge's disposition of a complaint may be withdrawn
by the petitioner at any time before the judicial council acts on the petition.

COMMENTARY ON RULE 19

Rule 19 treats the complaint proceeding, once begun, as a matter of public business
rather than as the property of the complainant: - The complainant is denied the unrestricted
power to terminate the proceeding by withdrawing the complaint.

Under rule 19(a), a complaint pending before the chief judge may be withdrawn if the
chief judge consents. In appropriate cases, the chief judge may accordingly be saved the
burden of preparing a formal order and supporting memorandum.

If the chief judge appoints a special committee, however, rule 19(b) provides that the
complaint may be withdrawn only with the consent of both the body before which it is
pending (the special committee or the judicial council} and the judge complained about. Once
a complaint has reached the stage of appointment of a special committee, the judge
complained about is thus given the right to insist that the matter be resalved an the merits,
thereby escaping the ambiguity that might remain if the proceeding were terminated by
withdrawal of the complaint.

With regard to petitions for judicial council review, rule 18(c} grants the petitioner
unrestricted authority to withdraw the petition. The public's interest in the praceeding is
adeguately protected, since there will necessarily have been a decision by the chief judge in
such a case.

RULE 20. AVAILABILITY OF OTHER PROCEDURES

The availability of the complaint procedure under these rules and 28 U.S.C. §
372(c) will not preclude the chief judge of the circuit or the judicial council of the
circuit from considering any information that may come to their attention suggesting
that a judge has engaged in conduct prejudicial to the effective and expeditious
administration of the business of the courts or is unable to discharge all the duties of
office by reason of disability.

COMMENTARY ON RULE 20

Rule 20 reflects the fact that the enactment of section 372(c} was not intended to
displace the historic functions of the chief judge and the circuit judicial council to respond to
prablems that come to their attention. As stated by Senator DeConcini in his remarks upon
final Senate passage of the 1980 act, "the informal, collegial resolution of the great majority
of meritorious disability or disciplinary matters is to be the rule rather than the exception.
Only in the rare case will it be deemed necessary to invoke the formal statutory procedures
and sanctions provided for in the act.”12

RULE 21. AVAILABILITY OF RULES AND FORMS

These rules and copies of the complaint form prescribed by rule 2 will be available
without charge in the office of the Circuit Executive 503 U.S. Post Office and
Courthouse, Cincinnati, Ohio 45202, in the office of the clerk of the court of appeals
and in each office of the clerk of a district court or bankruptcy court within this
circuit.

12 12. 126 Cong. Rec. 28,092 {1980).
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RULE 22. EFFECTIVE DATE
These rules apply to complaints filed on or after April 1, 1992. The handling of

complaints filed before that date will be governed by the rules previously in effect.

RULE 23. ADVISORY COMMITTEE

The advisory committee appointed by the Court of Appeals for the 6th Circuit for
the study of rules of practice and internal operating procedures shall also constitute
the advisory committee for the study of these rules, as provided by 28 U.S.C. §
2077(b), and shall make any appropriate recommendations to the circuit judicial

council concerning these rules.



JUDICIAL COUNCIL OF THE SIXTH CIRCUIT
COMPLAINT OF JUDICIAL CONDUCT OR DISABILITY

MAIL THIS FORM TO:  CIRCUIT EXECUTIVE OF THE SIXTH CIRCUIT

503 US. PosT OFFICE & COURTHOUSE

CINCINNATI, OHI1O 45202
MARK ENVELOPE "JUDICIAL MISCONDUCT COMPLAINT" OR JUDICIAL DISABILITY COMPLAINT."
Do NOT PUT THE NAME OF THE JUDGE OR MAGISTRATE ON THE ENVELOPE.

SEE RULE 2 FOR THE NUMBER OF COPIES REQUIRED.

1. Complainant’s Name:
Address:

Daytime telephone: ()

2. Judge or Magistrate complained about:

Name:

Court:

3. Does this complaint concern the behavior of the judge or magistrate in a
particular lawsuit or lawsuits?
O ves O No
If "yes" give the following information about each lawsuit
(use reverse side if there is more than one):

Court:

Docket number:

Are (were) you a party or lawyer in the lawsuit?
O Party O Lawyer U Neither
If a party, give the following information:

Lawyer’s Name:

Address:

Telephone: ()

Docket number(s) of any appeals of above case(s) to the Sixth Circuit Court

of Appeals:

4, Have you filed any lawsuits against the judge or magistrate?
O Yes 0 No
If "yes" give the following information about each lawsuit
(use the reverse side if there is more than one):

Court:




Docket Number:

Present status of suit:

Your Lawyer's Name: __

Address:

Telephone: ()

Court to which any appeal has been taken:

Docket number of the appeal:

Present status of the appeal:

5. On separate sheets of paper, not larger than the paper this form is printed
on, describe the conduct .or the evidence of disability that is the subject of
this complaint. See rule 2(b) and rule 2(d). Do not use more than 5 pages (5
sides). Most complaints do not require that much.

6. You should cither ’

(1) check the first box below and sign this form in the presence of a notary
public; or

(2) check the second box and sign the form. You do not need a notary public if
you check the second box.

O I swear (affirm) that --

0 I declare under penalty of perjury that --

(1) I have read rules 1 and 2 of the Rules of the Sixth Circuit Governing
Complaints of Judicial Misconduct or Disability, and

(2) The statements made in this complaint are true and correct to the best of
my knowledge.

(Signature)

Executed on

(Date)
Sworn and subscribed
to before me

(Date)

(Notary Public)
My commission expires:



