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RESOLUTION

Resolved, that the Committee on Pattern Jury Instructions of the District Judges
Association of the Sixth Circuit is hereby commended for its work in producing pattern jury
instructions for use in criminal cases. The Council expresses its appreciation to the judges and
members of the bar who served on the Committee and to the Committee’s reporters for their
dedicated service.
Resolved, further, that the Committee on Pattern Jury Instructions of the District Judges
Association of the Sixth Circuit is authorized to distribute to the District Judges of the Circuit for
their aid and assistance the Committee’s Pattern Jury Instructions and that the Administrative
Office of the United States Courts is requested to publish and reproduce those Instructions for
that purpose; provided, however, that this Resolution shall not be construed as an adjudicative
approval of the content of such instructions which must await a case-by-case review by the Court
of Appeals.
FOR THE JUDICIAL COUNCIL
Gilbert S. Merritt
Chief Judge

October 3, 1990
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Introduction
(current through December 31, 2007)

The 2005 edition of the Sixth Circuit Pattern Criminal Jury Instructions supersedes the
1991 edition. The changes in the 2005 edition, which are described in detail below, include a
new section on the standard of appellate review for instructions, some changes to the general
instructions, new elements instructions, and some new features to make the instructions easier to
use. The Committee made changes only when it considered them necessary.

The Pattern Criminal Jury Instruction Committee of the Sixth Circuit District Judges
Association includes district judges, prosecutors, defense attorneys and academics from around
the circuit. The members are listed above. The Committee became a standing Committee on
April 10, 2003. The Committee was assisted by a separate group of attorneys, serving as
reactors, who reviewed each instruction that was new or amended in the 2005 edition.

The 2005 instructions are designed for use at the end of trial. However, this should not
be interpreted as a recommendation against using preliminary instructions before the trial begins.
To the contrary, the Committee believes that preliminary instructions are helpful. With
modifications, these instructions can be used as preliminary instructions. A full set of
preliminary instructions appears in § 2.07 of the Benchbook for United States District Judges.

The research includes cases released through December 31, 2007.
The Committee continues to use simple language, or plain English, whenever possible.

In the text of the instructions, as in the 1991 edition, the Committee uses brackets to
indicate language that is only appropriate in limited circumstances, and to indicate alternatives.
Use Notes following the instructions briefly explain when bracketed language should be used.
The Use Notes also highlight other issues relating to the instructions.

As in the 1991 edition, the 2005 edition includes a committee commentary with each
instruction. The commentaries cite the authority for the instruction and explain the Committee’s
rationale. For the general instructions in chapters 1-9 that are continued from the 1991 edition,
we include both the original 1991 commentary and a new 2005 commentary. The 2005
commentaries update and supplement the original commentaries as necessary.

In the 2005 commentaries, the Committee occasionally cites unpublished cases. These
are widely available now in the electronic databases, Lexis and Westlaw, and in West’s
publication, the Federal Appendix. The Committee uses unpublished cases only when there is
no published case on point or where the unpublished case is helpful. Sixth Circuit Rule 28(g)
governs the citation of unpublished decisions by counsel in briefs and oral arguments in the
Sixth Circuit and in the district courts. See also Fed.R.App.P. 32.1. Unpublished decisions are
not precedentially binding under the doctrine of stare decisis, but they may be of persuasive
value. United States v. Villareal, 491 F.3d 605, 610 (6th Cir. 2007); United States v. Sanford,
476 F.3d 391, 396 (6th Cir. 2007).



In the 2005 edition, the Committee made the following changes. First, we included a
brief review of the law on the standard for appellate review of jury instructions generally. We
chose to include this review rather than address the standard of review instruction-by-instruction.
This review appears before Chapter 1.

Second, the Committee amended the 1991 general instructions in chapters 1-9 as
necessary to be current and accurate. A chart summarizing changes in these instructions appears
in the appendix. Two instructions from the 1991 edition were withdrawn, Instructions 7.15 and
8.03A. Some general instructions were added, including 2.10A, 4.01A, 6.07, 7.02C, 7.12, 8.03C
and 8.10. These changes are explained in the 2005 Committee Commentary accompanying each
instruction.

A third change is that the 2005 edition includes elements instructions for certain fraud,
money laundering and firearms crimes. In 1997, the Committee sent a questionnaire to lawyers
practicing criminal law in the Sixth Circuit, soliciting opinions on the 1991 instructions
generally and asking which elements instructions should be drafted. In addition, the Committee
collected data on the frequency of prosecution of various crimes, both nationally and in the Sixth
Circuit. Based on these two sources, the Committee identified crimes for which elements
instructions would be most helpful.

Finally, the 2005 edition includes some features which make the instructions easier to
use: an index, a table of cases, and a table of statutes cited. Also, this edition contains an
appendix, which provides some charts the Committee found helpful, one summarizing the
changes from the 1991 edition to the 2005 edition and others diagraming a money laundering
crime.

As the Judicial Council indicates in its resolution authorizing the distribution of these
instructions, approval of the content of the instructions must await a case-by-case review by the
Court of Appeals. Each case is different, and no set of pattern instructions can cover all the
variables which may arise. These are suggested instructions only, and should be tailored to fit
the facts of each individual case. As the Sixth Circuit has cautioned, although pattern
instructions “have their place, they should not be used without careful consideration being given
to their applicability to the facts and theories of the specific case being tried.” United States v.
Wolak, 923 F.2d 1193, 1198 (6th Cir. 1991).

The 2005 instructions continue to use singular pronouns and verbs and to use masculine
pronouns only where the use of gender-neutral language was awkward or lacked specificity. The
instructions should be modified to fit the case, including using female pronouns where
appropriate. Some courts give a preliminary instruction on this issue, for example:

Any reference to he, his and him within these jury instructions should be construed by
you as having equal applicability to any female participant in this trial. The use of the
masculine pronouns is only for convenience in reading the instructions and not for the
purpose of giving emphasis to, or providing focus upon, any witness or particular aspect
of this case.
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The Standard of Appellate Review for Jury Instructions Generally
(current through December 31, 2007)

Generally, jury instructions are reviewed as a whole to determine whether they fairly and
adequately submit the issues and applicable law to the jury. United States v. Williams, 952 F.2d
1504, 1512 (6th Cir. 1991). The district court’s choice of jury instructions is reviewed according
to an abuse of discretion standard. United States v. Beaty, 245 F.3d 617, 621-22 (6th Cir. 2001),
citing United States v. Prince, 214 F.3d 740, 761 (6th Cir. 2000). If the parties request particular
language, “it is not error to fail to use the language requested by the parties if the instruction as
given is accurate and sufficient.” Williams, 952 F.2d at 1512, quoting United States v. Horton,
847 F.2d 313, 322 (6th Cir. 1988).

When a district court refuses to give a requested instruction, the Sixth Circuit holds that it
is “reversible only if that instruction is (1) a correct statement of the law, (2) not substantially
covered by the charge actually delivered to the jury, and (3) concerns a point so important in the
trial that the failure to give it substantially impairs the defendant’s defense.” Williams, 952 F.2d
at 1512, citing United States v. Parrish, 736 F.2d 152, 156 (5th Cir. 1984). See also United
States v. Sassak, 881 F.2d 276, 279 (6th Cir. 1989), citing Parrish, 736 F.2d at 156.

When a defendant fails to object to a jury instruction at trial, the appellate court reviews
only for plain error. Federal Rule of Criminal Procedure 52(b); United States v. Olano, 507 U.S.
725, 732 (1993). “[B]efore an appellate court can correct an error not raised at trial, there must
be (1) “error,” (2) that is “plain,” and (3) that ‘affect[s] substantial rights.”” Johnson v. United
States, 520 U.S. 461, 466-67 (1997), quoting Olano, 507 U.S. at 732. “If all three conditions are
met, an appellate court may then exercise its discretion to notice a forfeited error, but only if (4)
the error “seriously affect[s] the fairness, integrity or public reputation of judicial proceedings.’”
Johnson, 520 U.S. at 467, quoting Olano, 507 U.S. at 732. In Olano, the Supreme Court
discussed but did not adopt the miscarriage of justice standard, noting that the miscarriage of
justice standard in the collateral review jurisprudence of the Supreme Court meant actual
innocence and that it had never held that the Rule 52(b) remedy was limited to cases of actual
innocence. Olano, 507 U.S. at 736; see also United States v. Thomas, 11 F.3d 620, 630 (6th Cir.
1993)(“While the Court [in Olano] referred to the “‘miscarriage of justice standard,” it remarked
that it had never held a Rule 52(b) remedy was warranted only in cases of actual innocence.”).
Although the Court did not adopt the miscarriage of justice standard, the Sixth Circuit has
occasionally cited this standard. See, e.g., United States v. King, 169 F.3d 1035, 1040 (6th Cir.
1999)(“An instruction is not plainly erroneous unless there was an egregious error, one that
directly leads to a miscarriage of justice.”); United States v. Wilkinson, 26 F.3d 623, 625 (6th
Cir. 1994).

In reviewing the substance of given instructions for plain error, the Sixth Circuit held
that, “In determining the adequacy of a jury instruction, ‘the instruction must be viewed in its
entirety, and a misstatement in one part of the charge does not require reversal if elsewhere in the
instruction the correct information is conveyed to the jury in a clear and concise manner...."”
United States v. Nelson, 27 F.3d 199, 202 (6th Cir. 1994), quoting United States v. Pope, 561
F.2d 663, 670 (6th Cir. 1977).



In reviewing the omission of an instruction for plain error, the court has stated that
“*[A]n omitted or incomplete instruction is even less likely to justify reversal, since such an
instruction is not as prejudicial as a misstatement of the law.”” United States v. Sanderson, 966
F.3d 184, 187 (6th Cir.1992), quoting United States v. Hook, 781 F.2d 1166, 1172-73 (6th Cir.
1986).

The standard for review of jury instructions may be affected if the defendant jointly
submitted the instruction or stipulated to it. In United States v. Sharpe, 996 F.2d 125 (6th Cir.
1993), the defendant and the government jointly submitted an instruction that the defendant
sought to challenge on appeal. The court declined to review the instruction, citing the fact that
the defendant did not object to the instructions and in fact jointly submitted them. Id. at 128-29,
citing United States v. Young, 745 F.2d 733, 752 (2d Cir. 1984) and United States v. Thurman,
417 F.2d 752, 753 (D.C. Cir. 1959). In United States v. Barrow, 118 F.3d 482 (6th Cir. 1997),
the defendant stipulated to an instruction that he sought to challenge on appeal. The court
recounted the Sharpe holding but concluded that the invited error doctrine did not foreclose
relief when the interests of justice demand otherwise. Id. at 491. The analysis of the interests of
justice is left to the appellate court’s discretion. Here, the court decided that the interests of
justice supported review of the defendant’s challenge to the instructions for two reasons: the
government was as much at fault as the defendant for the stipulated instruction, and the
defendant was claiming not just that the instruction was wrong but that it deprived him of his
constitutional rights. Id. The court cited this latter factor as the distinction between this case and
the Sharpe case. After concluding that review was warranted, the court stated that, “This does
not mean however, that the fact that the parties stipulated to the instruction will not play a role in
our analysis of some of defendant’s claims.” 1d. The court decided to treat the stipulated
instructions the same as it would treat instructions that were not objected to, by applying the
plain-error standard. Id.

Finally, in reviewing denial of a collateral attack under 28 U.S.C. § 2255, the Sixth
Circuit held that “to obtain post-conviction relief for an erroneous jury instruction to which no
objection was made at trial, a defendant must show both cause excusing his procedural default
and actual prejudice from the alleged error.” United States v. Rattigan, 151 F.3d 551, 554 (6th
Cir. 1998).
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1.01 INTRODUCTION

(1) Members of the jury, now it is time for me to instruct you about the law that you must
follow in deciding this case.

(2) I will start by explaining your duties and the general rules that apply in every criminal case.

(3) Then I will explain the elements, or parts, of the crime that the defendant is accused of
committing.

[(4) Then I will explain the defendant's position.]

(5) Then I will explain some rules that you must use in evaluating particular testimony and
evidence.

(6) And last, I will explain the rules that you must follow during your deliberations in the jury
room, and the possible verdicts that you may return.

(7) Please listen very carefully to everything | say.
Use Note

Bracketed paragraph (4) should be included only when the defendant has raised a defense
that requires some explanation, like alibi, entrapment, insanity, duress or self-defense, or when a
defense theory instruction will be given.

Committee Commentary 1.01
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

This instruction is designed to give the jurors an outline of the instructions that follow.
The Committee believes that the jurors will follow the instructions better if they are provided
with explanatory introductions and transitions.

The general organization of the jury instructions is a matter within the trial court's
discretion. United States v. Dunn, 805 F.2d 1275, 1283 (6th Cir.1986). The Committee suggests
that instructions about case specific evidentiary matters such as impeachment by prior
convictions, expert testimony and the like should be given after the instructions defining the
elements of the crime, not before as other circuits have suggested. The Committee's rationale is
that the jurors should be told what the government must prove before they are told how special
evidentiary rules may affect their determination. This is the approach suggested by Devitt and
Blackmar, Federal Jury Practice and Instructions (3d ed). By suggesting this approach, the



Committee does not intend to foreclose other approaches, or to suggest that the choice of one
approach over the other should give rise to an appellate issue.

Paragraph (4) of this instruction is bracketed to indicate that it should not be used in
every case. It should be included only when the defendant has raised a defense that requires
some explanation, like alibi, entrapment, insanity, duress or self-defense, or when a defense
theory instruction will be given.



1.02 JURORS' DUTIES

(1) You have two main duties as jurors. The first one is to decide what the facts are from the
evidence that you saw and heard here in court. Deciding what the facts are is your job, not mine,
and nothing that | have said or done during this trial was meant to influence your decision about
the facts in any way.

(2) Your second duty is to take the law that | give you, apply it to the facts, and decide if the
government has proved the defendant guilty beyond a reasonable doubt. It is my job to instruct
you about the law, and you are bound by the oath that you took at the beginning of the trial to
follow the instructions that I give you, even if you personally disagree with them. This includes
the instructions that | gave you before and during the trial, and these instructions. All the
instructions are important, and you should consider them together as a whole.

[(3) The lawyers have talked about the law during their arguments. But if what they said is
different from what I say, you must follow what | say. What | say about the law controls.]

(4) Perform these duties fairly. Do not let any bias, sympathy or prejudice that you may feel
toward one side or the other influence your decision in any way.

Use Note

Bracketed paragraph (3) should be included only when the lawyers have talked about the
law during their arguments. If the instructions are given before closing arguments, the language
of this paragraph should be modified accordingly.

Committee Commentary 1.02
(current through December 31, 2007)

The Committee made no change in the instruction.

A panel of the Sixth Circuit quoted paragraph (4) of this instruction and stated that it
cured any confusing statements made by the district court during voir dire. United States v.
Okeezie, 1993 WL 20997 at 4, 1993 U.S. App. LEXIS 1968 at 4 (6th Cir. 1993)(unpublished).

1991 Edition

The jurors have two main duties. First, they must determine from the evidence what the
facts are. Second, they must take the law stated in the court's instructions, apply it to the facts
and decide whether the facts prove the charge beyond a reasonable doubt. See Sparf v. United
States, 156 U.S. 51, 102-107, 15 S.Ct. 273, 39 L.Ed. 343 (1895); Starr v. United States, 153 U.S.
614, 625, 14 S.Ct. 919, 923, 38 L.Ed. 841 (1894).

The jurors have the power to ignore the court's instructions and bring in a not guilty
verdict contrary to the law and the facts. Horning v. District of Columbia, 254 U.S. 135, 138, 41



S.Ct. 53, 54, 65 L.Ed. 185 (1920). But they should not be told by the court that they have this
power. United States v. Krzyske, 836 F.2d 1013, 1021 (6th Cir.), cert. denied, 488 U.S. 832, 109
S.Ct. 89, 102 L.Ed.2d 65 (1988); United States v. Avery, 717 F.2d 1020, 1027 (6th Cir.1983),
cert. denied, 466 U.S. 905, 104 S.Ct. 1683, 80 L.Ed.2d 157 (1984); United States v. Burkhart,
501 F.2d 993, 996-997 (6th Cir.1974), cert. denied, 420 U.S. 946, 95 S.Ct. 1326, 43 L.Ed.2d 424
(1975). They should instead be told that it is their duty to accept and apply the law as given to
them by the court. United States v. Avery, supra at 1027.

The language in paragraph (3) regarding what the lawyers may have said about the law is
bracketed to indicate that it should not be used in every case. It should be included only when
the lawyers have talked about the law during the trial. When the instructions are given before
closing arguments, the language of this paragraph should be modified accordingly.

Devitt and Blackmar Instruction 11.01 concludes with the concept that the jurors should
"seek the truth as to the facts” from the evidence presented. See also Devitt and Blackmar
Instruction 18.01 ("Your sole interest is to seek the truth from the evidence in the case"). In
United States v. Lawson, 780 F.2d 535, 545 (6th Cir.1985), the Sixth Circuit reviewed an
analogous instruction and rejected the defendant's argument that it required reversal of his
conviction. However, other circuits have condemned instructions telling jurors that their basic
job is to determine which witnesses are telling the truth. See for example United States v. Pine,
609 F.2d 106, 107-108 (3d Cir.1979), and cases collected therein. Such instructions improperly
invite the jury to simply choose between competing versions of the facts, rather than to decide
whether the government has carried its burden of proving guilt beyond a reasonable doubt.



1.03 PRESUMPTION OF INNOCENCE, BURDEN OF PROOF, REASONABLE DOUBT

(1) As you know, the defendant has pleaded not guilty to the crime charged in the indictment.
The indictment is not any evidence at all of guilt. It is just the formal way that the government
tells the defendant what crime he is accused of committing. It does not even raise any suspicion
of guilt.

(2) Instead, the defendant starts the trial with a clean slate, with no evidence at all against him,
and the law presumes that he is innocent. This presumption of innocence stays with him unless
the government presents evidence here in court that overcomes the presumption, and convinces
you beyond a reasonable doubt that he is guilty.

(3) This means that the defendant has no obligation to present any evidence at all, or to prove to
you in any way that he is innocent. It is up to the government to prove that he is guilty, and this
burden stays on the government from start to finish. You must find the defendant not guilty
unless the government convinces you beyond a reasonable doubt that he is guilty.

(4) The government must prove every element of the crime charged beyond a reasonable doubt.
Proof beyond a reasonable doubt does not mean proof beyond all possible doubt. Possible
doubts or doubts based purely on speculation are not reasonable doubts. A reasonable doubt is a
doubt based on reason and common sense. It may arise from the evidence, the lack of evidence,
or the nature of the evidence.

(5) Proof beyond a reasonable doubt means proof which is so convincing that you would not
hesitate to rely and act on it in making the most important decisions in your own lives. If you
are convinced that the government has proved the defendant guilty beyond a reasonable doubt,
say so by returning a guilty verdict. If you are not convinced, say so by returning a not guilty
verdict.

Use Note

Paragraph (3) should be modified when an affirmative defense is raised which the
defendant has the burden of proving, for example, insanity and justification. In these
circumstances, paragraph (3) should be changed to explain that while the government has the
burden of proving the elements of the crime, the defendant has the burden of proving the
defense.

Committee Commentary 1.03
(current through December 31, 2007)

The Committee made no change in the text of the instruction. The Use Note was
changed to add justification as another example of an affirmative defense which the defendant
has the burden of proving. See United States v. Brown, 367 F.3d 549, 555-56 (6™ Cir. 2004); see
also Instructions 6.04 Insanity and 6.07 Justification.

The Sixth Circuit has approved the entire 1.03 instruction as “correct.” United States v.



Hynes, 467 F.3d 951, 957 (6th Cir. 2006).

Paragraph (5) of the instruction has been quoted and approved by the Sixth Circuit.
United States v. Stewart, 306 F.3d 295, 306-07 (6th Cir. 2002); United States v. Goodlett, 3 F.3d
976, 979 (6th Cir. 1993). Accord, United States v. Bond, 22 F.3d 662, 669 n.1 (6th Cir. 1994).

As to paragraph (1), instructions stating that “the purpose of an indictment is only to
cause the person named therein to be brought to trial and to advise him of the nature of the
charge or charges against him” have been characterized as “desirable” and “customary.” United
States v. Baker, 418 F.2d 851, 853 (6th Cir. 1969). If the indictment is furnished in writing to
the jury, a limiting instruction such as Instruction 1.03(1) must be given. United States v. Smith,
419 F.3d 521, 531 (6th Cir. 2005) (omission of limiting instruction was error but not plain error).

In Victor v. Nebraska, 511 U.S. 1 (1994), the Supreme Court held that use of the term
moral certainty did not, of itself, make the reasonable doubt instruction unconstitutional. 1d. at
14. This instruction does not use and never has used any moral certainty language.

See generally Robert C. Power, Reasonable and Other Doubts: The Problem of Jury
Instructions, 67 Tenn. L. Rev. 45 (1999).

1991 Edition

The presumption of innocence is the "bedrock axiomatic and elementary principle whose
enforcement lies at the foundation of the administration of our criminal law." In re Winship, 397
U.S. 358, 363, 90 S.Ct. 1068, 1072, 25 L.Ed.2d 368 (1970), quoting Coffin v. United States, 156
U.S. 432, 453, 15 S.Ct. 394, 39 L.Ed. 481 (1895). Although the Due Process Clause does not
necessarily require an instruction on the presumption in state criminal trials, Kentucky v.
Whorton, 441 U.S. 786, 789, 99 S.Ct. 2088, 2089, 60 L.Ed.2d 640 (1979), in federal trials the
Supreme Court appears to have exercised its supervisory authority to require an instruction, at
least upon request.

In Coffin v. United States, supra, the defendant appealed his federal conviction on the
ground that the trial court had refused to give any instruction on the presumption of innocence.
The government countered that no instruction was necessary because the trial court gave a
complete instruction on the necessity of proof beyond a reasonable doubt. Id. at 452-453, 15
S.Ct. at 402-403. The Supreme Court reversed, holding that "the protection of so vital and
fundamental a principle as the presumption of innocence be not denied, when requested, to any
one accused of crime.” Id. at 460, 15 S.Ct. at 405. Accord Cochran v. United States, 157 U.S.
286, 298-300, 15 S.Ct. 628, 633-634, 39 L.Ed. 704 (1895) ("(C)ounsel asked for a specific
instruction upon the defendant's presumption of innocence, and we think it should have been
given.... The Coffin case is conclusive ... and (requires) that the judgment ... be (r)eversed.").

More recently, in Taylor v. Kentucky, 436 U.S. 478, 98 S.Ct. 1930, 56 L.Ed.2d 468
(1978), Justice Stevens, joined by Justice Rehnquist, dissented from the Court's holding that the
failure of a state court to instruct on the presumption violated due process. In doing so, however,
Justice Stevens carefully distinguished between state and federal trials, and unequivocally stated:

"In a federal court it is reversible error to refuse a request for a proper instruction on the



presumption of innocence.” Id. at 491, 98 S.Ct. at 1937.

The Sixth Circuit has not directly addressed this question. But in strong dictum one
panel has said: "Jury instructions concerning the presumption of innocence and proof beyond a
reasonable doubt are fundamental rights possessed by every citizen charged with a crime in these
United States.” United States v. Hill, 738 F.2d 152, 153 (6th Cir.1984).

The Supreme Court has provided some general guidance about what an instruction on the
presumption of innocence should say, but without mandating any particular language. The Court
has said that the presumption of innocence is not evidence. Nor is it a true presumption in the
sense of an inference drawn from other facts in evidence. Instead, it is "an ‘assumption’ that is
indulged in the absence of contrary evidence." Taylor v. Kentucky, supra, 436 U.S. at 483-484
n. 12,98 S.Ct. at 1933-1934 n. 12. It is a "shorthand description of the right of the accused to
remain inactive and secure, until the prosecution has taken up its burden and produced evidence
and effected persuasion.” 1d. Its main purpose is to "purge” any suspicions the jurors may have
arising from "official suspicion, indictment (or) continued custody,” and to emphasize to the
jurors that their decision must be based "solely on the ... evidence introduced at trial." 1d. at 484-
486, 98 S.Ct. at 1934-1935.

Although not necessarily approving the particular language of the defendant's requested
instruction in Taylor, the Supreme Court did quote language from that instruction which told the
jurors that although accused, the defendant began the trial with "a clean slate,” and that the jurors
could consider "nothing but legal evidence" in support of the charge. The Court then said that
this language appeared "well suited to forestalling the jury's consideration of extraneous matters,
that is, to perform the purging function described ... above." Id. at 488 n. 16, 98 S.Ct. at 1936 n.
16.

Subsequent Supreme Court cases have repeated that the purpose of the presumption is to
purge jurors' suspicions arising from extraneous matters, and to admonish them to decide the
case solely on the evidence produced at trial. Carter v. Kentucky, 450 U.S. 288, 302 n. 19, 101
S.Ct. 1112, 1120 n. 19, 67 L.Ed.2d 241 (1981); Bell v. Wolfish, 441 U.S. 520, 533, 99 S.Ct.
1861, 1870, 60 L.Ed.2d 447 (1979). Sixth Circuit decisions echo this general view. See
Whiteside v. Parke, 705 F.2d 869, 871 (6th Cir.1983) (""the presumption ... protect(s) a
defendant'’s constitutional right ... to be judged solely on the evidence presented at trial™), cert.
denied, 464 U.S. 843, 104 S.Ct. 141, 78 L.Ed.2d 133 (1983). Instruction 1.04 defines what is
and is not evidence, and contains a strong admonition that the jurors must base their decision
only on the evidence produced at trial.

With regard to the indictment, instructions telling the jury that "the indictment itself is
not evidence of guilt" have been characterized by the Sixth Circuit as "a correct principle of
criminal law." Garner v. United States, 244 F.2d 575, 576 (6th Cir.), cert. denied, 355 U.S. 832,
78 S.Ct. 47, 2 L.Ed.2d 44 (1957). Similarly, instructions stating that "the purpose of an
indictment is only to cause the person named therein to be brought to trial and to advise him of
the nature of the charge or charges against him" have been characterized as "desirable™ and
"customary.” United States v. Baker, 418 F.2d 851, 853 (6th Cir.1969), cert. denied 397 U.S.
1015, 90 S.Ct. 1248, 25 L.Ed.2d 429 (1970). And in Hammond v. Brown, 323 F.Supp. 326, 342
(N.D.Ohio 1971), aff'd, 450 F.2d 480 (6th Cir.1971), the district court characterized as "the law"



the principle that "an indictment is merely an accusation of crime, and ... is neither evidence of
guilt nor does it permit an inference of guilt.”

With regard to the presumption itself, several Sixth Circuit cases dealing with the extent
to which a district judge must voir dire prospective jurors shed some further light on what the
instructions should say. In United States v. Blount, 479 F.2d 650, 651 (6th Cir.1973), the Sixth
Circuit reversed the defendant's conviction based on the district court's refusal to ask whether the
jurors could accept the legal principle that "a defendant is presumed to be innocent, has no
burden to establish his innocence, and is clothed throughout the trial with the presumption."
Similarly, in United States v. Hill, 738 F.2d 152, 154 (6th Cir.1984), the Sixth Circuit said that a
challenge for cause would have to be sustained if a juror indicated that he could not accept the
proposition that "a defendant is presumed to be innocent despite the fact that he has been
accused in an indictment.” And in Hammond v. Brown, supra, 323 F.Supp. at 342, the district
court characterized as an "essential (voir dire) question™ whether the jurors could accept the
principle that "a man is presumed innocent unless and until he is proved guilty by evidence
beyond a reasonable doubt."

Two decisions have identified language that should not be used. In Williams v. Abshire,
544 F.Supp. 315, 319 (E.D.Mich.1982), aff'd, 709 F.2d 1512 (6th Cir.1983), a state court
included in its instructions language that the presumption "doesn't mean necessarily that he is
innocent, but you are duty bound to give him that presumption,” and language that "(n)ow we
know that some defendants are not innocent of course.” Although the district court denied the
defendant's habeas petition, it characterized this language as "open to criticism.” In Lurding v.
United States, 179 F.2d 419, 422 (6th Cir.1950), the Sixth Circuit characterized as "inept
phrasing™ language that a defendant is presumed innocent "until such time as the proof produced
by the government establishes ... guilt.” The court expressed the fear that such language might
be misinterpreted to mean that guilt is established at the conclusion of the government's proofs,
unless the defendant proves otherwise.

The Due Process Clause requires that the government bear the burden of proving every
element of the crime charged beyond a reasonable doubt. In re Winship, supra, 397 U.S. at 364,
90 S.Ct. at 1072. This means that the prosecution must present evidence sufficient to overcome
the presumption of innocence and convince the jurors of the defendant’s guilt. Agnew v. United
States, 165 U.S. 36, 50-51, 17 S.Ct. 235, 241, 41 L.Ed. 624 (1896); Coffin v. United States,
supra, 156 U.S. at 458-459, 15 S.Ct. at 404-405. "The defendant is presumed to be innocent ...
until he is proven guilty by the evidence.... This presumption remains with the defendant until
(the jurors) are satisfied of (his) guilt beyond a reasonable doubt." Agnew v. United States,
supra, 165 U.S. at 51, 17 S.Ct. at 241.

Early Supreme Court cases contained broad statements that the burden of proof rests on
the government throughout the trial, and that the burden is never on the accused to prove his
innocence. E.g., Davis v. United States, 160 U.S. 469, 487, 16 S.Ct. 353, 40 L.Ed. 499 (1895).
Later cases have tempered these statements to the extent of recognizing that the Due Process
Clause does not forbid placing the burden of proving an affirmative defense on the defendant.
Martin v. Ohio, 480 U.S. 228, 107 S.Ct. 1098, 94 L.Ed.2d 267 (1987); Patterson v. New York,
432 U.S. 197, 97 S.Ct. 2319, 53 L.Ed.2d 281 (1977); Rivera v. Delaware, 429 U.S. 877, 97 S.Ct.
226, 50 L.Ed.2d 160 (1976). See for example 18 U.S.C. s 17(b) ("The defendant has the burden



of proving the defense of insanity by clear and convincing evidence.") When a true affirmative
defense like insanity is raised, paragraph (3) must be modified to explain that while the
prosecution has the burden of proving the elements of the crime, the defendant has the burden of
proving the affirmative defense.

Some instructions recommended by Sixth Circuit decisions include language that the
burden of proof "never shifts" to the defendant. E.g., United States v. Hart, 640 F.2d 856, 860 n.
3 (6th Cir.1981), cert. denied, 451 U.S. 992, 101 S.Ct. 2334, 68 L.Ed.2d 853 (1981). The
Seventh Circuit has criticized this language as "a legal concept foreign to most laymen which
might only confuse jurors and detract from the main thrust of the instruction that the burden of
proof lies with the government.” See Seventh Circuit Instruction 2.06 and Committee Comment.
None of the five circuits that have drafted pattern instructions have included this language. Nor
has the Federal Judicial Center. Paragraph (3) attempts to avoid this problem by simply stating
that the burden is on the prosecution "from start to finish."”

Some early United States Supreme Court cases appeared to indicate that the government's
burden of proof included the burden of negating every reasonable theory consistent with the
defendant's innocence. For example, in Hopt v. Utah, 120 U.S. 430, 7 S.Ct. 614, 30 L.Ed. 708
(1887), the Supreme Court rejected the defendant's argument that the district court's instructions
failed to adequately define the term reasonable doubt, in part on the ground that the district court
had told the jurors that if they could reconcile the evidence with any reasonable hypothesis
consistent with innocence, they should do so and find the defendant not guilty. The Supreme
Court then added that "(t)he evidence must satisfy the judgment of the jurors as to the guilt of the
defendant, so as to exclude any other reasonable conclusion.” 1d. at 441, 7 S.Ct. at 6109.

Subsequently, however, even in cases based largely on circumstantial evidence, the
Supreme Court has specifically rejected the argument that the government's burden includes the
affirmative duty to exclude every reasonable hypothesis except that of the defendant's guilt.
Holland v. United States, 348 U.S. 121, 139-140, 75 S.Ct. 127, 137-138, 99 L.Ed. 150 (1954).
Accord Jackson v. Virginia, 443 U.S. 307, 326, 99 S.Ct. 2781, 2792, 61 L.Ed.2d 560 (1979)
("(T)he Court has rejected (this theory) in the past (citing Holland) (and) (w)e decline to adopt it
today.") The "better rule™ is that "where the jury is properly instructed on the standards for
reasonable doubt, such an additional instruction on circumstantial evidence is confusing and
incorrect.” Holland, supra, at 139-140, 75 S.Ct. at 137-138. "If the jury is convinced beyond a
reasonable doubt, we can require no more.” Id. at 140, 75 S.Ct. at 138.

Although some earlier Sixth Circuit cases appeared to require the government to disprove
every reasonable hypothesis except that of guilt, see, e.g., United States v. Campion, 560 F.2d
751, 754 (6th Cir.1977); United States v. Wages, 458 F.2d 1270, 1271 (6th Cir.1972), a long line
of more recent cases has consistently rejected any such requirement. E.g., United States v. Reed,
821 F.2d 322, 325 (6th Cir.1987); United States v. Townsend, 796 F.2d 158, 161 (6th Cir.1986);
United States v. Vannerson, 786 F.2d 221, 225 (6th Cir.1986), cert. denied, 476 U.S. 1123, 106
S.Ct. 1991, 90 L.Ed.2d 672 (1986); Maupin v. Smith, 785 F.2d 135, 140 (6th Cir.1986); United
States v. Stone, 748 F.2d 361, 362-363 (6th Cir.1984), cert. denied,  U.S. 111 S.Ct. 71,
112 L.Ed.2d 45 (1990).

Devitt and Blackmar Instruction 11.14 on Burden of Proof and Reasonable Doubt



concludes with the statement that "(i)f the jury views the evidence ... as reasonably permitting
either of two conclusions--one of innocence, the other of guilt--the jury should of course adopt
the conclusion of innocence.” The Ninth Circuit has disapproved this kind of instruction,
characterizing it as "one of innumerable variations of the theme that circumstantial evidence
must exclude every hypothesis but that of guilt.” United States v. Sukumolachan, 610 F.2d 685,
688 (9th Cir.1980). In United States v. Cooper, 577 F.2d 1079, 1085 (6th Cir.1978), cert.
denied, 439 U.S. 868, 99 S.Ct. 868, 58 L.Ed.2d 179 (1978), the Sixth Circuit reviewed a defense
request for a similar instruction, and rejected the defendant's argument that the instruction should
have been given. The Sixth Circuit stated that such an instruction "poses a likelihood of needless
confusion and ... closely resembles (the) one expressly rejected by the Supreme Court (in
Holland).” Based on these cases, Instruction 1.03 omits this concept altogether.

One other Sixth Circuit decision has identified some potentially troublesome language.
In United States v. Buffa, 527 F.2d 1164 (6th Cir.1975), cert. denied, 425 U.S. 936, 96 S.Ct.
1668, 48 L.Ed.2d 177 (1976), the district court instructed, without objection, that although it was
necessary for the government to prove every element of the crime charged beyond a reasonable
doubt, it was not necessary that each "subsidiary fact" be proved beyond a reasonable doubt.
The district court did not define the term "subsidiary fact." Although affirming on the ground
that this was not plain error, the Sixth Circuit characterized this as "opening up the possibility
that the jury (would be) misled or confused.” Id. at 1165.

The reasonable doubt standard represents "a fundamental value determination of our
society that it is far worse to convict an innocent man than to let a guilty man go free." Inre
Winship, supra, 397 U.S. at 372, 90 S.Ct. at 1076 (Harlan, J., concurring). Accord Francis v.
Franklin, 471 U.S. 307, 313, 105 S.Ct. 1965, 1970, 85 L.Ed.2d 344 (1985). The purpose of the
reasonable doubt standard is to reduce the risk of an erroneous conviction: "There is always in
litigation a margin of error, representing error in factfinding, which both parties must take into
account. Where one party has at stake an interest of transcending value--as a criminal defendant
his liberty--this margin of error is reduced as to him by the process of placing on the other party
the burden of ... persuading the factfinder at the conclusion of the trial of his guilt beyond a
reasonable doubt.” In re Winship, supra at 364.

Despite repeated characterizations of the reasonable doubt standard as "vital",
"indispensable” and "fundamental,” see Winship, supra at 363-364, 90 S.Ct. at 1072-1073;
Jackson v. Virginia, supra, 443 U.S. at 317, 99 S.Ct. at 2788, the Supreme Court has been
ambivalent about whether and to what extent the term “reasonable doubt” should be defined. On
the one hand, the Court has stated on three occasions that "attempts to explain the term
'reasonable doubt' do not usually result in making it any clearer to the minds of the jury."”
Holland v. United States, supra, 348 U.S. at 140, 75 S.Ct. at 137; Dunbar v. United States, 156
U.S. 185, 199, 15 S.Ct. 325, 330, 39 L.Ed. 390 (1894); Miles v. United States, 103 U.S. (13
Otto) 304, 312, 26 L.Ed. 481 (1880). On the other hand, the Court has said that "in many
instances, especially where the case is at all complicated, some explanation or illustration of the
rule may aid in its full and just comprehension.” Hopt v. Utah, supra, 120 U.S. at 440, 7 S.Ct. at
618. And in several other cases, the Court has quoted some rather lengthy explanations of the
term without criticism. See for example Wilson v. United States, 232 U.S. 563, 569-570, 34
S.Ct. 347, 349-350, 58 L.Ed. 728 (1913); Holt v. United States, 218 U.S. 245, 254, 31 S.Ct. 2, 6-
7,54 L.Ed. 1021 (1910); Agnew v. United States, supra, 165 U.S. at 51, 17 S.Ct. at 241.



Some Sixth Circuit decisions have sustained state criminal convictions against
constitutional attacks based on the trial court's failure to define the term reasonable doubt. See
Whiteside v. Parke, supra, 705 F.2d at 870-873. Other Sixth Circuit decisions have noted in dicta
the Supreme Court's statement that attempts to define reasonable doubt do not usually make the
term more understandable. See United States v. Releford, 352 F.2d 36, 41 (6th Cir.1965), cert.
denied, 382 U.S. 984, 86 S.Ct. 562, 15 L.Ed.2d 473 (1966). But no Sixth Circuit decisions
reviewing federal criminal convictions have explicitly discouraged or condemned instructions
defining reasonable doubt, as some other circuits have done. See United States v. Ricks, 882
F.2d 885, 894 (4th Cir.1989), cert. denied, _ U.S. __ , 110 S.Ct. 846, 107 L.Ed.2d 841 (1990),
United States v. Marquardt, 786 F.2d 771, 784 (7th Cir.1986). See also United States v. Nolasco,
926 F.2d 869 (9th Cir.1991) (en banc) (the decision whether to define reasonable doubt should
be left to the trial court's sound discretion), and United States v. Olmstead, 832 F.2d 642, 646
(1st Cir.1987) (an instruction that uses the words reasonable doubt without further defining them
is adequate), cert. denied, 486 U.S. 1009, 108 S.Ct. 1739, 100 L.Ed.2d 202 (1988).

Instead, Sixth Circuit decisions have rather consistently proceeded on the assumption that
some definition should be given, with the only real question being what the definition should
say. See for example United States v. Mars, 551 F.2d 711, 716 (6th Cir.1977); United States v.
Christy, 444 F.2d 448, 450 (6th Cir.), cert. denied, 404 U.S. 949, 92 S.Ct. 293, 30 L.Ed.2d 266
(1971); Ashe v. United States, 288 F.2d 725, 730 (6th Cir.1961). And in United States v. Hart,
supra, 640 F.2d at 860-861 (6th Cir.1981), the Sixth Circuit recommended two rather lengthy
definitions as "much better"” than the shorter instruction given by the district court.

Supreme Court decisions provide a substantial amount of guidance on what instructions
on reasonable doubt should say, some of it rather detailed. The Court has said that proof beyond
a reasonable doubt does not mean proof to an "absolute certainty” or proof beyond all "possible™
doubt. Hopt v. Utah, supra, 120 U.S. at 439-440, 7 S.Ct. 614. "(S)peculative minds may in
almost every ... case suggest possibilities of the truth being different from that established by the
most convincing proof ... (but) (t)he jurors are not to be led away by speculative notions as to
such possibilities.” 1d. at 440, 7 S.Ct. at 618-6109.

In dictum, the Supreme Court has described the state of mind the jurors must reach as "a
subjective state of near certitude.” Jackson v. Virginia, supra, 443 U.S. at 315, 99 S.Ct. at 2786.
Accord Johnson v. Louisiana, 406 U.S. 356, 360, 92 S.Ct. 1620, 1623, 32 L.Ed.2d 152 (1972); In
re Winship, supra, 397 U.S. at 364, 90 S.Ct. at 1072.

The Supreme Court has approved the concept that a reasonable doubt is "one based on
reason," Jackson v. Virginia, supra, 443 U.S. at 317, 99 S.Ct. at 2788, and has noted with
apparent approval that numerous cases have defined a reasonable doubt as one "based on reason
which arises from the evidence or lack of evidence.” Johnson v. Louisiana, supra, 406 U.S. at
360, 92 S.Ct. at 1023. The Court has also approved the analogy that a reasonable doubt is one
that would cause reasonable persons to "hesitate to act" in matters of importance in their
personal lives. Holland v. United States, supra, 348 U.S. at 140, 75 S.Ct. at 137, citing Bishop v.
United States, 107 F.2d 297, 303 (D.C.Cir.1939). Accord Hopt v. Utah, supra, 120 U.S. at 441,
7 S.Ct. at 6109.

The Supreme Court has also disapproved or cast doubt on several concepts. In Hopt v.



Utah, supra at 440, 7 S.Ct. at 618, the Court said that "the words 'to a reasonable and moral
certainty' add nothing to the words 'beyond a reasonable doubt' (and) may require explanation as
much as the other.” In Cage v. Louisiana, 498 U.S. __ , 111 S.Ct. 328, 329-330, 112 L.Ed.2d
339, 342 (1990), disapproved of on other grounds, Estelle v. McGuire, 502 U.S. 62, 73 n.4
(1991), the Court held that instructions defining a reasonable doubt as "an actual substantial
doubt” and as one that would give rise to a ""grave uncertainty" were reversibly erroneous. See
also Taylor v. Kentucky, supra, 436 U.S. at 488, 98 S.Ct. at 1936, where the Court quoted the
trial court's instruction defining a reasonable doubt as "a substantial doubt, a real doubt," and
then said "(t)his definition, though perhaps not in itself reversible error, often has been criticized
as confusing.” In Holland v. United States, supra, 348 U.S. at 140, 75 S.Ct. at 137 the Court said
that the language "hesitate to act™ should be used instead of the language "willing to act upon.”
In Harris v. Rivera, 454 U.S. 339, 347, 102 S.Ct. 460, 465, 70 L.Ed.2d 530 (1981), the Court
indicated that a reasonable doubt may exist even if the factfinder cannot articulate the reasons on
which the doubt is based.

Sixth Circuit decisions provide further guidance. Although not necessarily condemning
the "willing to act" language as reversible error, Sixth Circuit cases have expressed a preference
for the "hesitate to act” language, see United States v. Mars, supra, 551 F.2d at 716, or for
equivalent language combining the two concepts to state that proof beyond a reasonable doubt is
"proof of such a convincing character that a reasonable person would not hesitate to rely and act
upon it in the most important of his own affairs.” United States v. Hart, supra, 640 F.2d at 860 n.
3.

In the context of reviewing state court convictions, the Sixth Circuit has upheld against
constitutional attacks instructions like those criticized by the Supreme Court in Taylor v.
Kentucky, supra, 436 U.S. at 488, 98 S.Ct. at 1936, which define a reasonable doubt as "a
substantial doubt, a real doubt.” Payne v. Smith, 667 F.2d 541, 547 (6th Cir.1981), cert. denied,
456 U.S. 932, 102 S.Ct. 1983, 72 L.Ed.2d 449 (1982); Hudson v. Sowders, 510 F.Supp. 124, 128
(W.D.Ky.1981), aff'd, 698 F.2d 1220 (6th Cir.1982). But in the context of reviewing federal
convictions, use of the term "substantial doubt” has been characterized as "unfortunate™ and as
potentially presenting "an issue of some magnitude.” United States v. Christy, supra, 444 F.2d at
450.

The Sixth Circuit has also criticized language suggesting that the jurors must be
"convinced" that a reasonable doubt exists in order to acquit, Cutshall v. United States, 252 F.2d
677, 679 (6th Cir.1958) (potentially burden shifting), and language stating that if the jurors
believe the government's evidence, then the defendant is guilty. Lurding v. United States, 179
F.2d 419, 422 (6th Cir.1950) (“unfortunate phrasing").

In United States v. Hawkins, 822 F.2d 1089 (6th Cir.1987), the district court instructed
that proof beyond a reasonable doubt is proof that leaves the jurors "firmly convinced" of the
defendant's guilt. The Sixth Circuit held that this was not plain error, and stated that two other
circuits had upheld use of this language as "a valid reasonable doubt instruction,” citing United
States v. Hunt, 794 F.2d 1095, 1100-1101 (5th Cir.1986), and United States v. Bustillo, 789 F.2d
1364, 1368 (9th Cir.1986) in support. But these two cases are much more limited than this
statement implies. In Hunt, all the Fifth Circuit said was that the "firmly convinced" language
seemed little different than "a real doubt,” a definition which earlier Fifth Circuit decisions had



approved. And in Bustillo, all the Ninth Circuit did was to hold that the "firmly convinced"
language was not plain error.

With regard to the concept that a reasonable doubt may be based on either the evidence
or a lack of evidence, see Johnson v. Louisiana, supra, 406 U.S. at 360, 92 S.Ct. at 1623, the
Sixth Circuit has refused to reverse based on the failure to specifically include the words "want
of evidence" in a reasonable doubt definition, noting that when read as a whole, the instructions
made clear that a reasonable doubt could arise from a lack of evidence. Ashe v. United States,
288 F.2d 725, 730 (6th Cir.1961).

In United States v. Hart, supra, 640 F.2d at 859-861, the Sixth Circuit reviewed the
following district court instruction:

"You have heard a lot about reasonable doubt. Reasonable doubt is a doubt founded in reason,
and arising from the evidence. Not a mere hesitation of the mind to pronounce guilt because of
the punishment that may follow. The punishment, if any, is for the Court. Not a mere capricious
doubt or hesitancy of the mind to say this man did so and so, but it must be a doubt founded in
reason and arising from the evidence, and you can't go outside the evidence that you have heard
and seen in this case to make any kind of determination.” Id. at 859.

Although the Sixth Circuit ultimately decided that this instruction did not require
reversal, it said that "we think ... it would have been much better if the district judge had given
the charge offered by either the defense or the government.” Id. at 860. The Sixth Circuit then
went on to say that "(b)oth of those instructions (which are similar) provide a much better
definition of reasonable doubt than the instruction actually given and also define more clearly the
government's burden of proving absence of reasonable doubt.” Id. at 860-861. The instruction
offered by the defense in Hart stated:

"The indictment or formal charge against a defendant is not evidence of guilt. The
defendant is at present presumed innocent. The government has the burden of proving him
guilty beyond a reasonable doubt, and if it fails to do so you must acquit him. It is not required
that the government prove guilt beyond all possible doubt. The test is one of reasonable doubt.
A reasonable doubt is doubt based upon a reason and common sense--the kind of doubt that
would make a reasonable person hesitate to act. It exists as a real doubt based upon reason and
common sense after careful and impartial consideration of all the evidence in the case. The jury
will remember that a defendant is never to be convicted on mere suspicion or conjecture. The
burden is always upon the prosecution to prove guilt beyond a reasonable doubt. This burden
never shifts to a defendant; for the law never imposes upon a defendant in a criminal case the
burden of calling any witnesses or producing any evidence. So if the jury, after careful and
impartial consideration of all the evidence in the case, is left with a reasonable doubt that a
defendant is guilty of the charge, it must acquit." 1d. at 860 n. 3.

The instruction offered by the government in Hart stated:

"The law presumes a defendant to be innocent of crime. Thus, a defendant, although
accused, begins trial with a "clean slate"--with no evidence against him. And the law permits
nothing but legal evidence presented before the jury to be considered in support of any charge
against the accused. So the presumption of innocence alone is sufficient to acquit a defendant,



unless the jurors are satisfied beyond a reasonable doubt of the defendant's guilt after careful and
impartial consideration of all the evidence in the case. It is not required that the government
prove guilt beyond all possible doubt. The test is one of reasonable doubt. A reasonable doubt
is a doubt based upon reason and common sense--the kind of doubt that would make a
reasonable person hesitate to act. Proof beyond a reasonable doubt must, therefore, be proof of
such a convincing character that a reasonable person would not hesitate to rely and act upon it in
the most important of his own affairs. The jury will remember that a defendant is never to be
convicted on mere suspicion or conjecture. The burden is always upon the prosecution to prove
guilt beyond a reasonable doubt. This burden never shifts to a defendant, for the law never
imposes upon a defendant in a criminal case the burden or duty of calling any witnesses or
producing any evidence. So, if the jury, after careful and impartial consideration of all the
evidence in the case, has a reasonable doubt that a defendant is guilty of the charge, it must
acquit. If the jury views the evidence in the case as reasonably permitting either of two
conclusions--one of innocence, the other of guilt--the jury should of course adopt the conclusion
of innocence.” 1d. at 860 n. 3.

Most other pattern instructions agree that the jurors should be told about the effect of the
government's failure to prove guilt beyond a reasonable doubt. But there is some disagreement
over the language that should be used. The majority of pattern instructions state that the jury
"must” find the defendant not guilty, or that it is "your duty" to do so. See Fifth Circuit
Instruction 1.06, Eighth Circuit Instruction 3.09, Ninth Circuit Instruction 3.03, Eleventh Circuit
Basic Instructions 2.1 and 2.2, and Federal Judicial Center Instruction 21. This is in accord with
the instructions offered by both the defense and the prosecution in United States v. Hart, supra,
640 F.2d at 860 n. 3. The Seventh Circuit stands alone in recommending language saying that
the jury "should" find the defendant not guilty. See Seventh Circuit Instruction 6.01.

There is more disagreement over whether, and to what extent, the jurors should be told
about the effect of the government successfully proving guilt beyond a reasonable doubt.
Neither of the instructions offered by the parties in Hart mentioned this subject at all. Seventh
Circuit Instruction 6.01 states that the jury "should" find the defendant guilty. Fifth Circuit
Instruction 1.06 and Eleventh Circuit Basic Instruction 3 state that "If you are convinced that the
(defendant) has been proved guilty beyond a reasonable doubt, say so." Ninth Circuit Instruction
3.03 states that it is "your duty" to find the defendant guilty. Federal Judicial Center Instruction
21 states that "you must find (the defendant) guilty.” And Eighth Circuit Instruction 3.09 does
not specifically address this concept at all.

As previously explained in the Commentary to Instruction 1.02, even though jurors have
the power to acquit despite the existence of evidence proving guilt beyond a reasonable doubt,
Sixth Circuit decisions clearly hold that the court's instructions should not tell the jurors about
this. See United States v. Avery, 717 F.2d 1020, 1027 (6th Cir.1983), cert. denied, 466 U.S. 905,
104 S.Ct. 1683, 80 L.Ed.2d 157 (1984); United States v. Burkhart, 501 F.2d 993, 996-997 (6th
Cir.1974), cert. denied, 420 U.S. 946, 95 S.Ct. 1326, 43 L.Ed.2d 424 (1975). "The law of jury
nullification ... seems not to require or permit a judge to tell the jury that it has the right to ignore
the law." Burkhart, supra at 997 n. 3. Instructions like Seventh Circuit Instruction 6.01 stating
only that the jurors "should" find the defendant guilty if the government has proven guilt beyond
a reasonable doubt may imply that the jurors have a choice, and implicitly invite juror
nullification, contrary to the spirit, if not the letter of the above authorities.



In the absence of any definitive Sixth Circuit authority, Instruction 1.03 takes a middle
course by adopting the "say so™ approach recommended by the Fifth and Eleventh Circuits.



1.04 EVIDENCE DEFINED

(1) You must make your decision based only on the evidence that you saw and heard here in
court. Do not let rumors, suspicions, or anything else that you may have seen or heard outside of
court influence your decision in any way.

(2) The evidence in this case includes only what the witnesses said while they were testifying
under oath; the exhibits that I allowed into evidence; the stipulations that the lawyers agreed to;
and the facts that I have judicially noticed.

(3) Nothing else is evidence. The lawyers' statements and arguments are not evidence. Their
questions and objections are not evidence. My legal rulings are not evidence. And my
comments and questions are not evidence.

(4) During the trial I did not let you hear the answers to some of the questions that the lawyers
asked. 1 also ruled that you could not see some of the exhibits that the lawyers wanted you to
see. And sometimes | ordered you to disregard things that you saw or heard, or | struck things
from the record. You must completely ignore all of these things. Do not even think about them.
Do not speculate about what a witness might have said or what an exhibit might have shown.
These things are not evidence, and you are bound by your oath not to let them influence your
decision in any way.

(5) Make your decision based only on the evidence, as | have defined it here, and nothing else.
Use Note

Paragraph (2) should be tailored to delete any references to kinds of evidence not relevant
to the particular trial. If the court has taken judicial notice of a fact, Instruction 7.19 should be
given later in the instructions.

Paragraph (4) should also be tailored depending on what has happened during the trial.

Committee Commentary 1.04
(current through December 31, 2007)

The Committee made no change in the instruction.

The Sixth Circuit cited paragraph (3) of this instruction as a good reminder that
attorneys’ closing arguments are not evidence. United States v. Wilson, 168 F.3d 916, 924 n.6
(6th Cir. 1999).

In United States v. Griffith, 1993 WL 492299, 1993 U.S. App. LEXIS 31194 (6"
Cir.1993)(unpublished), a panel of the Sixth Circuit reversed a conviction due to erroneous jury

instructions on stipulations. The trial court instructed the jury to give the stipulation “such
weight as you believe it deserves....” 1993 WL at 2, 1993 LEXIS at 4. The panel stated, “The



law in the Sixth Circuit on the effect of a stipulation of fact is clear: “Stipulations voluntarily
entered by the parties are binding, both on the district court and on [the appeals court].”” Griffith,
1993 WL at 2, 1993 LEXIS at 4, quoting FDIC v. St. Paul Fire and Marine Ins. Co., 942 F.2d
1032, 1038 (6" Cir. 1991).

1991 Edition

It is settled practice to give a general instruction defining what is and is not evidence.
See Fifth Circuit Instruction 1.07, Seventh Circuit Instruction 1.07, Eighth Circuit Instruction
3.03, Ninth Circuit Instructions 3.04 and 3.05, Eleventh Circuit Basic Instructions 4.1 and 4.2
and Federal Judicial Center Instructions 1 and 9.

In some cases, there may not be any stipulations, or any judicially noticed facts. In such
cases, paragraph (2) should be tailored to eliminate the unnecessary and irrelevant language.

The strongly worded admonition in paragraph (4) regarding proffered evidence that was
rejected or stricken is based in part on Federal Judicial Center Instructions 1 and 9, and in part on
the idea that a strongly worded admonition is necessary to counteract the jurors' natural curiosity
and inclination to speculate about these matters. This paragraph should be tailored to fit the
particular facts of the case. If, for example, there was no occasion during the course of the trial
to order that things the jurors saw or heard be stricken from the record, the language in this
paragraph dealing with such matters should be omitted.

Devitt and Blackmar Instruction 11.11 includes the concept that the evidence includes
testimony and exhibits "regardless of who may have called (or produced) them." The Ninth
Circuit has incorporated this concept into its general instruction on evidence. See Ninth Circuit
Instruction 3.04. None of the other four circuits that have drafted pattern instructions have
included this concept. Nor has the Federal Judicial Center Instructions. Instruction 1.04 simply
states that evidence includes "what the witnesses said while they were testifying under oath."



1.05 CONSIDERATION OF EVIDENCE

(1) You should use your common sense in weighing the evidence. Consider it in light of
your everyday experience with people and events, and give it whatever weight you believe it
deserves. If your experience tells you that certain evidence reasonably leads to a conclusion, you
are free to reach that conclusion.

Committee Commentary 1.05
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also concluded that
no change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

Supreme Court and Sixth Circuit cases indicate that jurors should consider the evidence
in light of their own experiences, may give it whatever weight they believe it deserves and may
draw inferences from the evidence. See Turner v. United States, 396 U.S. 398, 406-407, 90 S.Ct.
642, 646-648, 24 L.Ed.2d 610 (1970) (the jury may consider its own store of knowledge, must
assess for itself the probative force and the weight, if any, to be accorded the evidence, and is the
sole judge of the facts and the inferences to be drawn therefrom); Holland v. United States, 348
U.S. 121, 140, 75 S.Ct. 127, 137, 99 L.Ed. 150 (1954) (the jury must use its experience with
people and events in weighing the probabilities); United States v. Jones, 580 F.2d 219, 222 (6th
Cir.1978) (the jury may properly rely upon its own knowledge and experience in evaluating
evidence and drawing inferences).

The original draft of this instruction ended with a reminder that proof beyond a
reasonable doubt was required to convict. The purpose of this reminder was to make sure the
jurors understand that although they may draw conclusions from the facts, those conclusions,
together with the other evidence in the case, must be sufficiently compelling to prove guilt
beyond a reasonable doubt. The Committee decided to delete this reminder as unnecessary given
the repeated references to the requirement of proof beyond a reasonable doubt in Instruction
1.03.



1.06 DIRECT AND CIRCUMSTANTIAL EVIDENCE

(1) Now, some of you may have heard the terms "direct evidence™ and "circumstantial
evidence."

(2) Direct evidence is simply evidence like the testimony of an eyewitness which, if you believe
it, directly proves a fact. If a witness testified that he saw it raining outside, and you believed
him, that would be direct evidence that it was raining.

(3) Circumstantial evidence is simply a chain of circumstances that indirectly proves a fact. If
someone walked into the courtroom wearing a raincoat covered with drops of water and carrying
a wet umbrella, that would be circumstantial evidence from which you could conclude that it was
raining.

(4) It is your job to decide how much weight to give the direct and circumstantial evidence.
The law makes no distinction between the weight that you should give to either one, or say that
one is any better evidence than the other. You should consider all the evidence, both direct and
circumstantial, and give it whatever weight you believe it deserves.

Committee Commentary 1.06
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

In Holland v. United States, 348 U.S. 121, 139-140, 75 S.Ct. 127, 137, 99 L.Ed. 150
(1954), the Supreme Court held that circumstantial evidence is no different intrinsically than
direct evidence. Accord United States v. Frost, 914 F.2d 756, 762 (6th Cir.1990). See also
Jackson v. Virginia, 443 U.S. 307, 326, 99 S.Ct. 2781, 2792, 61 L.Ed.2d 560 (1979) (no special
cautionary instruction should be given on the government's burden of proof in circumstantial
cases).

The purpose of this instruction is to define direct and circumstantial evidence, to make
clear that the jury should consider both kinds of evidence, and to dispel the television notion that
circumstantial evidence is inherently unreliable. Four of the five circuits that have drafted
pattern instructions include a definition of direct and circumstantial evidence, and explain that
the law makes no distinction between the two. See Fifth Circuit Instruction 1.08 Alternative B,
Seventh Circuit Instruction 3.02, Ninth Circuit Instruction 3.06 and Eleventh Circuit Basic
Instructions 4.1 and 4.2. Eighth Circuit Instruction 1.03 does not define the two, but does
include the concept that the law makes no distinction between them.

Federal Judicial Center Instructions 1 and 9 take the position that there is no need to
define direct and circumstantial evidence because there is no difference legally in the weight to
be given the two. The Committee rejected this approach on the ground that jurors need to be
told that they can rely on circumstantial evidence, and that to intelligently convey this concept,



some definition of circumstantial evidence is required.

Some Sixth Circuit decisions indicate that upon request, a defendant is entitled to an
instruction that the jury may acquit him on the basis of circumstantial evidence. See United
States v. Eddings, 478 F.2d 67, 72-73 (6th Cir.1973).



1.07 CREDIBILITY OF WITNESSES

(1) Another part of your job as jurors is to decide how credible or believable each witness was.
This is your job, not mine. It is up to you to decide if a witness's testimony was believable, and
how much weight you think it deserves. You are free to believe everything that a witness said,
or only part of it, or none of it at all. But you should act reasonably and carefully in making
these decisions.

(2) Let me suggest some things for you to consider in evaluating each witness's testimony.

(A) Ask yourself if the witness was able to clearly see or hear the events. Sometimes even an
honest witness may not have been able to see or hear what was happening, and may make a
mistake.

(B) Ask yourself how good the witness's memory seemed to be. Did the witness seem able to
accurately remember what happened?

(C) Ask yourself if there was anything else that may have interfered with the witness's ability to
perceive or remember the events.

(D) Ask yourself how the witness acted while testifying. Did the witness appear honest? Or
did the witness appear to be lying?

(E) Ask yourself if the witness had any relationship to the government or the defendant, or
anything to gain or lose from the case, that might influence the witness's testimony. Ask
yourself if the witness had any bias, or prejudice, or reason for testifying that might cause the
witness to lie or to slant the testimony in favor of one side or the other.

[(F) Ask yourself if the witness testified inconsistently while on the witness stand, or if the
witness said or did something (or failed to say or do something) at any other time that is
inconsistent with what the witness said while testifying. If you believe that the witness was
inconsistent, ask yourself if this makes the witness's testimony less believable. Sometimes it
may; other times it may not. Consider whether the inconsistency was about something
important, or about some unimportant detail. Ask yourself if it seemed like an innocent mistake,
or if it seemed deliberate.]

(G) And ask yourself how believable the witness's testimony was in light of all the other
evidence. Was the witness's testimony supported or contradicted by other evidence that you
found believable? If you believe that a witness's testimony was contradicted by other evidence,
remember that people sometimes forget things, and that even two honest people who witness the
same event may not describe it exactly the same way.

(3) These are only some of the things that you may consider in deciding how believable each
witness was. You may also consider other things that you think shed some light on the witness's
believability. Use your common sense and your everyday experience in dealing with other
people. And then decide what testimony you believe, and how much weight you think it
deserves.



Use Note

Bracketed paragraph (2)(F) should be included when a witness has testified
inconsistently, or has said or done something at some other time that is inconsistent with the
witness's testimony. It should be tailored to the particular kind of inconsistency (i.e. either
inconsistent testimony on the stand, or inconsistent out-of-court statements or conduct, or both).
The bracketed failure-to-act language should be included when appropriate.

Committee Commentary 1.07
(current through December 31, 2007)

The Committee made no change in the instruction.

The Sixth Circuit has described this instruction as “a correct statement of the law.”
United States v. Chesney, 86 F.3d 564, 573 (6th Cir. 1996). See also United States v. Franklin,
415 F.3d 537, 554 (6th Cir. 2005) (approving Instruction 1.07(2)(G) as “properly la[ying] out the
considerations relevant to evaluating credibility...”).

1991 Edition

The “Anglo-Saxon tradition of criminal justice, embodied in the United States
Constitution and in federal statutes, makes jurors the judges of the credibility of testimony
offered by witnesses.” United States v. Bailey, 444 U.S. 394, 414, 100 S.Ct. 624, 636, 62
L.Ed.2d 575 (1980). "It is for them, generally, and not for ... (the) courts, to say (whether) a
particular witness spoke the truth.” 1d. at 414-415, 100 S.Ct. at 636-637.

This instruction differs from other pattern instructions in two ways. First, it includes a
more extensive explanation of the concept that the jurors, not the judge, decide questions of
witness credibility. Given the importance of the jury's role in assessing credibility, and the
natural inclination of jurors to be influenced by the judge, the Committee believes that a more
extensive explanation is both necessary and appropriate.

Second, this instruction includes a more extensive explanation of the factors the jurors
may consider in assessing credibility. Most other pattern instructions briefly list the factors
without explanation. The danger of that approach is that the factors will go by the jurors too
quickly to be retained and absorbed. Although brevity ordinarily is a virtue, this is one area
where a few extra words are worth the cost. Assessing credibility is the sine qua non of the
jury's function, making a more extensive explanation of these factors justified.

Most other pattern instructions provide at least some guidance about how to deal with
inconsistent testimony, statements or conduct by a witness. See Fifth Circuit Instruction 1.11,
Eighth Circuit Instruction 1.05, Ninth Circuit Instruction 3.07 and Eleventh Circuit Basic
Instruction 6.1. See also D.C. Bar Instruction 2.11, Devitt and Blackmar Instruction 17.01 and
Saltzburg and Perlman Instruction 3.04. Based on this, the Committee decided to include
bracketed paragraph (2)(F), for those cases in which a witness has testified inconsistently, or has
said or done something at some other time that is inconsistent with the witness's testimony.



Seventh Circuit Instruction 1.02 and Ninth Circuit Instruction 3.07 both include a
bracketed admonition that the defendant's testimony should be judged in the same manner as that
of any other witness. None of the other sources the Committee surveyed include this kind of
admonition in their general instruction on witness credibility. Instruction 7.02B addresses this
subject in a separate instruction.

In United States v. Bryan, 591 F.2d 1161, 1163 (5th Cir.1979), cert. denied, 444 U.S.
1071, 100 S.Ct. 1013, 62 L.Ed.2d 751 (1980), the Fifth Circuit held that telling the jurors to
consider the extent to which each witness's testimony was supported or contradicted by other
evidence did not shift the burden of proof to the defendant. On the other hand, so-called
"presumption of truthfulness™ instructions, which tell the jurors that each witness is presumed to
speak the truth unless the evidence indicates otherwise, are reversibly erroneous. See, e.g.,
United States v. Maselli, 534 F.2d 1197, 1202-1203 (6th Cir.1976).



1.08 NUMBER OF WITNESSES

(1) One more point about the witnesses. Sometimes jurors wonder if the number of witnesses
who testified makes any difference.

(2) Do not make any decisions based only on the number of witnesses who testified. What is
more important is how believable the witnesses were, and how much weight you think their
testimony deserves. Concentrate on that, not the numbers.

Use Note

Use caution in giving this instruction when the defense has not presented any testimony. It may
draw potentially prejudicial attention to the absence of defense witnesses.

Committee Commentary 1.08
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

Most of the other circuits that have drafted pattern instructions have included some
explanation about what effect the jurors should give to the number of witnesses who testified on
each side. See Fifth Circuit Instruction 1.09, Seventh Circuit Instruction 3.28, Ninth Circuit
Instruction 3.07 and Eleventh Circuit Basic Instruction 5. A similar consensus exists among the
other sources the Committee surveyed. See Federal Judicial Center Instruction 23, D.C. Bar
Instruction 2.13, Devitt and Blackmar Instruction 17.20 and Saltzburg and Perlman Instruction
3.04.

In United States v. Moss, 756 F.2d 329, 334-335 (4th Cir.1985), the defendant objected
to the district court's number of witnesses instruction on the ground that it drew unnecessary and
potentially prejudicial attention to the fact that the defense had not presented any witnesses
during the trial. On appeal, the Fourth Circuit held that there was no error, but stated that district
courts should refrain from giving such an instruction when the defendant has not presented any
witnesses. Cf. Barnes v. United States, 313 A.2d 106, 110 (D.C.App.1973) (such an instruction
is not required, even upon request by the defense, when the defense has elected not to present
any witnesses).



1.09 LAWYERS' OBJECTIONS

(1) There is one more general subject that | want to talk to you about before | begin explaining
the elements of the crime charged.

(2) The lawyers for both sides objected to some of the things that were said or done during the
trial. Do not hold that against either side. The lawyers have a duty to object whenever they
think that something is not permitted by the rules of evidence. Those rules are designed to make
sure that both sides receive a fair trial.

(3) And do not interpret my rulings on their objections as any indication of how I think the case
should be decided. My rulings were based on the rules of evidence, not on how | feel about the
case. Remember that your decision must be based only on the evidence that you saw and heard
here in court.

Committee Commentary 1.09
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

This proposed instruction covers several concepts related to lawyers' objections that are
commonly included somewhere in the court's instructions. See Seventh Circuit Instruction 1.05,
Ninth Circuit Instruction 1.06, Devitt and Blackmar Instruction 10.13, Sand and Siffert
Instruction 2-8 and Federal Judicial Center Instruction 9.



Chapter 2.00
DEFINING THE CRIME AND RELATED MATTERS
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2.01 INTRODUCTION

(1) That concludes the part of my instructions explaining your duties and the general rules that
apply in every criminal case. In a moment, I will explain the elements of the crime that the
defendant is accused of committing.

(2) But before I do that, I want to emphasize that the defendant is only on trial for the particular
crime charged in the indictment (and the lesser charges that [ will explain to you). Your job is
limited to deciding whether the government has proved the crime charged (or one of those lesser
charges).

[(3) Also keep in mind that whether anyone else should be prosecuted and convicted for this
crime is not a proper matter for you to consider. The possible guilt of others is no defense to a
criminal charge. Your job is to decide if the government has proved this defendant guilty. Do
not let the possible guilt of others influence your decision in any way.]

Use Note

Any changes made in paragraphs (2) and (3) should be made in paragraphs (1) and (2) of
Instruction 8.08 as well.

Bracketed paragraph (3) should be included only if the possible guilt of others has been
raised during the trial. Modifications of this paragraph may be necessary in conspiracy, aiding
and abetting, alibi or mistaken identification cases, where the possible guilt of others may be a
legitimate issue.

Committee Commentary 2.01
(current through December 31, 2007)

The Committee made no change in the instruction.

In United States v. Ballentine, 1999 WL 1073653, 1999 U.S. App. LEXIS 30164 (6th Cir.
1999)(unpublished), a panel of the Sixth Circuit held that it was not error to give Pattern
Instruction 2.01(3) without modification even though the defendant argued someone else had
committed the crime.

1991 Edition

See generally Fifth Circuit Instruction 1.20, Eleventh Circuit Basic Instruction 10.1,
Federal Judicial Center Instruction 20, Devitt and Blackmar Instructions 11.04 and 11.06,
Saltzburg and Perlman Instruction 3.56 and Sand and Siffert Instructions 2-18 and 3-3.

Paragraph (3) of this instruction is bracketed to indicate that it should not be given in
every case. If the possible guilt of others has not been raised during trial, this paragraph is
unnecessary and should be omitted to avoid confusion. Note also that this paragraph may require
modification in cases where vicarious criminal liability is alleged, such as conspiracy or aiding



and abetting cases. In such cases, the jury may legitimately be required to decide the guilt of
other persons not charged in the indictment.

Paragraph (3) may also require modification in cases where the defendant has raised an
alibi defense, or has argued mistaken identification. Where the defendant claims that someone
else committed the crime, it may be confusing to instruct the jurors that they should not be
concerned with anyone else's guilt.

The concepts covered in paragraphs (2) and (3) are covered again for emphasis in
Instruction 8.08. Any deletions or modifications made in this instruction should be made in
paragraphs (1) and (2) of Instruction 8.08 as well.



2.01A SEPARATE CONSIDERATION--SINGLE DEFENDANT CHARGED WITH
MULTIPLE CRIMES

(1) The defendant has been charged with several crimes. The number of charges is no evidence
of guilt, and this should not influence your decision in any way. It is your duty to separately
consider the evidence that relates to each charge, and to return a separate verdict for each one.
For each charge, you must decide whether the government has presented proof beyond a
reasonable doubt that the defendant is guilty of that particular charge.

(2) Your decision on one charge, whether it is guilty or not guilty, should not influence your
decision on any of the other charges.

Use Note

Paragraph (2) should be modified when guilt of one charge is a prerequisite for
conviction of another charge, as in R.I.C.O. cases involving predicate offenses.

Committee Commentary 2.01A
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

This instruction is modeled after Federal Judicial Center Instruction 46A, and Saltzburg
and Perlman Instruction 1.04B. See also Fifth Circuit Instruction 1.21, Seventh Circuit
Instruction 7.03, Ninth Circuit Instruction 3.9 and Eleventh Circuit Basic Instruction 10.2.

The last sentence of this instruction should be modified when guilt of one charge is a
prerequisite for conviction of another charge. See for example 18 U.S.C. section 1961 (R.I.C.O.
conviction requires proof of two predicate offenses).



2.01B SEPARATE CONSIDERATION--MULTIPLE DEFENDANTS CHARGED WITH
A SINGLE CRIME

(1) The defendants have all been charged with one crime. But in our system of justice, guilt or
innocence is personal and individual. It is your duty to separately consider the evidence against
each defendant, and to return a separate verdict for each one of them. For each defendant, you
must decide whether the government has presented evidence proving that particular defendant
guilty beyond a reasonable doubt.

(2) Your decision on one defendant, whether it is guilty or not guilty, should not influence your
decision on any of the other defendants.

Committee Commentary 2.01B
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

In United States v. Mayes, 512 F.2d 637, 641 (6th Cir.), cert. denied, 422 U.S. 1008, 95
S.Ct. 2629, 45 L.Ed.2d 670 (1975), the Sixth Circuit quoted with approval Justice Rutledge's
admonition in Kotteakos v. United States, 328 U.S. 750, 772, 66 S.Ct. 1239, 1251, 90 L.Ed. 1557
(1946):

"Guilt with us remains individual and personal, even as respects conspiracies. It is not a matter
of mass application. There are times when of necessity, because of the nature and scope of the
particular federation, large numbers of persons taking part must be tried together or perhaps not
at all, at any rate as respects some. When many conspire, they invite mass trial by their conduct.
Even so, the proceedings are exceptional to our tradition and call for use of every safeguard to
individualize each defendant in his relation."

The proposed instruction is based on these principles, and on the instructions given by the
district court in United States v. United States Gypsum Co., 550 F.2d 115, 127-128 n. 12 (3d
Cir.1977), which were subsequently affirmed by the Supreme Court in United States v. United
States Gypsum Co., 438 U.S. 422, 462-463, 98 S.Ct. 2864, 2886-2887, 57 L.Ed.2d 854 (1978).
See also Fifth Circuit Instruction 1.22, Ninth Circuit Instruction 1.13 and 3.10, Eleventh Circuit
Basic Instruction 10.3 and Federal Judicial Center Instruction 46B.



2.01C SEPARATE CONSIDERATION--MULTIPLE DEFENDANTS CHARGED WITH
THE SAME CRIMES

(1) The defendants have all been charged with several crimes. The number of charges is no
evidence of guilt, and this should not influence your decision in any way. And in our system of
justice, guilt or innocence is personal and individual. It is your duty to separately consider the
evidence against each defendant on each charge, and to return a separate verdict for each one of
them. For each one, you must decide whether the government has presented proof beyond a
reasonable doubt that a particular defendant is guilty of a particular charge.

(2) Your decision on any one defendant or charge, whether it is guilty or not guilty, should not
influence your decision on any of the other defendants or charges.

Use Note

Paragraph (2) should be modified when guilt of one charge is a prerequisite for
conviction of another charge, as in R.I.C.O. cases involving predicate offenses.

Committee Commentary 2.01C
(current through December 31, 2007)

The Committee made no change in the instruction.

In United States v. Gibbs, 182 F.3d 408, 438 (6th Cir. 1999), the court affirmed
convictions where the trial judge gave an instruction the same as 2.01C except for insignificant
word changes and omission of the first two sentences of the instruction.

1991 Edition

This instruction combines the concepts contained in Instructions 2.01A and 2.01B. See
the Committee Commentaries for those instructions for further explanation. It is designed for
use in cases where the indictment charges multiple defendants with the same crimes.

The last sentence of paragraph (2) should be modified when guilt of one charge is a
prerequisite for conviction of another charge. See for example 18 U.S.C. § 1961 (R.I.C.O.
conviction requires proof of two predicate offenses).



2.01D SEPARATE CONSIDERATION--MULTIPLE DEFENDANTS CHARGED WITH
DIFFERENT CRIMES

(1) The defendants have been charged with different crimes. I will explain to you in more detail
shortly which defendants have been charged with which crimes. But before I do that, I want to
emphasize several things.

(2) The number of charges is no evidence of guilt, and this should not influence your decision in
any way. And in our system of justice, guilt or innocence is personal and individual. It is your
duty to separately consider the evidence against each defendant on each charge, and to return a
separate verdict for each one of them. For each one, you must decide whether the government
has presented proof beyond a reasonable doubt that a particular defendant is guilty of a particular
charge.

(3) Your decision on any one defendant or one charge, whether it is guilty or not guilty, should
not influence your decision on any of the other defendants or charges.

Use Note

Paragraph (3) should be modified when guilt of one charge is a prerequisite for
conviction of another charge, as in R.I.C.O. cases involving predicate offenses.

Committee Commentary 2.01D
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

This instruction combines the various concepts contained in Instructions 2.01A and
2.01B. See the Committee Commentaries for those instructions for further explanation. It is
designed for use in cases where the indictment charges multiple defendants with different crimes.

The last sentence of paragraph (3) should be modified when guilt of one charge is a
prerequisite for conviction of another charge. See for example 18 U.S.C. section 1961 (R.I.C.O.
conviction requires proof of two predicate offenses).



2.02 DEFINITION OF THE CRIME

(1) Count _ of the indictment accuses the defendant of in violation of federal law.
For you to find the defendant guilty of this crime, you must be convinced that the government
has proved each and every one of the following elements beyond a reasonable doubt:

(A) First, that the defendant (fully define the prohibited acts and/or results required to convict).
(B) Second, that the defendant did so (fully define the precise mental state required to convict).
[(C) Third, that (fully define any other elements required to convict).]

[(2) Insert applicable definitions of terms used here.]

(3) If you are convinced that the government has proved all of these elements, say so by
returning a guilty verdict on this charge. If you have a reasonable doubt about any one of these
elements, then you must find the defendant not guilty of this charge.

[(4) Insert applicable explanations of any matters not required to convict here.]

Use Note

See the Committee Commentaries to Instructions 2.05 and 2.06 for definitions of the
precise mental state required for various federal criminal offenses.

Bracketed paragraph (1)(C) should be included when the crime cannot be broken down
neatly into two elements. Additional paragraphs should be added as needed to cover all the
elements.

Bracketed paragraph (2) should be included when terms used in paragraphs (1)(A-C)
require further explanation.

Bracketed paragraph (4) should be included when it would be helpful to explain matters
that need not be proved in order to convict. When used, a final sentence should be included for
balance emphasizing what it is that the government must prove to convict.

Committee Commentary 2.02
(current through December 31, 2007)

The Committee made no change in the instruction.

In Apprendi v. New Jersey, 530 U.S. 466, 476 (2000), the Court stated: “[In Jones v.
United States, we noted] that “‘under the Due Process Clause of the Fifth Amendment and the
notice and jury trial guarantees of the Sixth Amendment, any fact (other than prior conviction)
that increases the maximum penalty for a crime must be charged in an indictment, submitted to a
jury, and proven beyond a reasonable doubt.” (quoting Jones v. United States, 526 U.S. 227, 243



n.6 (1999)).” See also Ring v. Arizona, 536 U.S. 584, 602-03 (2002).

Apprendi requirements apply only to facts which increase the penalty beyond the
prescribed statutory maximum; if a fact increases only the statutory minimum sentence, it need
not be alleged in an indictment and proved to a jury beyond a reasonable doubt. Harris v. United
States, 536 U.S. 545 (2002). See also United States v. Copeland, 304 F.3d 533, 553-54 (6™ Cir.
2002)(discussing impact of Harris v. United States, supra on Sixth Circuit case law).

When the indictment alleges facts which increase the prescribed statutory maximum
penalty for the charged offense, these facts should not be included in bracketed paragraph (1)(C)
of the instruction because these additional facts are not “required to convict.” Rather, in this
situation, special verdict forms and an additional instruction may be necessary for the jury to
make findings. An example of a prosecution raising this issue is a controlled substances
prosecution in which the amount of the controlled substance increases the statutory maximum
penalty. See Instruction 8.03C.

In Neder v. United States, 527 U.S. 1, 15 (1999), the Supreme Court held that omission
of an element in the jury instructions is subject to harmless error analysis. To decide whether the
error was harmless, the Court used the test for determining whether a constitutional error is
harmless from Chapman v. California, 386 U.S. 18 (1967).

In United States v. Baird, 134 F.3d 1276 (6th Cir. 1998), the Sixth Circuit held that the
district court committed plain error when it failed to define an essential element of the crime.
“Ordinarily, it will not suffice merely to read to the jury the statute defining the crime. Even
though the language of a statute may expressly contain all the elements of the offense, common

English words often will have peculiar legal significance.” Id. at 1283, quoting United States v.
Bryant, 461 F.2d 912, 920 (6th Cir.1972).

Reading the indictment to the jury is generally within the discretion of the district court.
United States v. Smith, 419 F.3d 521, 530 (6th Cir. 2005), citing United States v. Maselli, 534
F.2d 1197, 1202 (6th Cir. 1976). Instructions stating that “the purpose of an indictment is only to
cause the person named therein to be brought to trial and to advise him of the nature of the
charge or charges against him” have been characterized as “desirable” and “customary.” United
States v. Baker, 418 F.2d 851, 853 (6th Cir. 1969). The commentary to the first edition did not
recommend that the trial judge read the indictment to the jury, and also recommended that the
trial judge not paraphrase the indictment. The Committee for 2005 Edition recognizes that
district court practices on reading or summarizing the indictment vary widely, and takes no
position on the best practice. However, jury confusion can arise, particularly in complex cases, if
the indictment is not read, accurately summarized or sent to the jury room. See, e.g., United
States v. Bustamante, 1992 WL 126630, 1992 U.S. App LEXIS 13407 (6th Cir.
1992)(unpublished). As the Eighth Circuit states in Note 2 to its Model Criminal Instruction
1.01 (2003 ed.), “Depending on the length and complexity of the indictment and the individual
practices of each district judge, the indictment may be read, summarized by the court,
summarized by the prosecution or not read or summarized depending on what is necessary to
assist the jury in understanding the issues before it.” If the indictment is furnished in writing to
the jury, a limiting instruction such as Instruction 1.03(1) must be given. United States v. Smith,
419 F.3d 521, 531 (6th Cir. 2005) (omission of limiting instruction was error but not plain error).



1991 Edition

The Committee does not recommend that the trial judge read the indictment to the jury.
The content of an indictment is determined by what a valid charging document requires. As a
result, it may contain legal jargon not easily understandable by lay jurors. It may also include
statements or allegations that are not necessarily material to a particular defendant's guilt or
innocence. For these reasons, this instruction does not recommend reading the indictment. But
the Committee takes no position on the practice in some districts of providing the jury with a
copy of the indictment.

Some pattern instructions suggest that the district court paraphrase the material
allegations in the indictment in language that is understandable by lay jurors. But paraphrasing
the indictment puts an added burden on the district court, creates the potential for appellate
litigation if a material allegation is erroneously translated or overlooked, and is unnecessary
because the elements of the crime will be defined elsewhere in the instructions. And whatever
weight might be given to the argument that the jury inferentially should be told that a grand jury
has found sufficient evidence to indict is countered by the long settled rule that the indictment is
not evidence of guilt. E.g., Garner v. United States, 244 F.2d 575, 576-577 (6th Cir.), cert.
denied, 355 U.S. 832, 78 S.Ct. 47, 2 L.Ed.2d 44 (1957). For these reasons, the Committee
similarly does not recommend paraphrasing the indictment.

Some pattern instructions recommend that the district court read the material parts of the
statute the defendant is charged with violating. But like indictments, statutes may contain legal
jargon not easily understandable by lay jurors, and often they are drafted broadly to cover a
number of ways in which a given offense may be committed, some or most of which may not be
material in a particular case. Reading or paraphrasing the statute thus suffers from problems
similar to those involved in reading or paraphrasing the indictment. See United States v.
Morrow, 923 F.2d 427, 434 (6th Cir.1991) (trial judge's responsibility goes beyond merely
reading or reiterating the pertinent statute). This instruction therefore does not recommend
reading or paraphrasing the applicable statute.

Some pattern instructions recommend that the district court provide the jury with the
citation to the particular United States Code provision the defendant is charged with violating.
The apparent reason for this is to impress the jury with the fact that what the defendant is charged
with is a crime. But it is questionable whether the numerical citation is necessary to achieve this
purpose. For this reason, this instruction does not recommend that the numerical citation be
included. Instead, the instruction simply tells the jury that federal law makes what the defendant
is accused of a crime.

Whether and to what extent instructions defining the offense charged should repeat
concepts like the presumption of innocence, the government's burden of proof and reasonable
doubt is a matter of some dispute. Some pattern instructions repeat all three of these concepts in
their offense definition instructions. See for example Saltzburg and Perlman Instructions 3.58A
and 32.01. Most omit reference to the presumption of innocence, but at least mention the
government's burden of proof beyond a reasonable doubt. See for example Fifth Circuit
Instruction 2.24, Seventh Circuit Instruction 6.01, Federal Judicial Center Instruction 65, Devitt
and Blackmar Instruction 13.04, and Sand and Siffert Instruction 3-10. The Committee



recommends this latter approach.

There is also some dispute over whether the offense definition instruction should
explicitly explain that if the government fails to prove any one of the required elements, then the
jury's verdict must be not guilty. A majority of pattern instructions do not explicitly explain this
in their offense definition instructions. See for example Fifth Circuit Instruction 2.24, Eighth
Circuit Instruction 6.18.471, Ninth Circuit Instruction 8.06A, Eleventh Circuit Offense
Instruction 5, Federal Judicial Center Instruction 65 and Devitt and Blackmar Instruction 13.04.
A respectable minority, however, do. See Seventh Circuit Instruction 6.01, Saltzburg and
Perlman Instruction 32.01, Sand and Siffert Instruction 3-10 and D.C. Bar Instruction 4.00. The
Committee recommends the latter approach because this is an important concept that should not
be left to inference.

This instruction recommends a suggested format for defining the elements of the crime
which breaks the definition down into two basic parts-- the prohibited acts and/or results required
to convict; and the required mental state. This is a common format. See for example Eleventh
Circuit Offense Instruction 5 and Federal Judicial Center Instruction 65. Obviously, it is
impossible to break every federal crime down into two neatly separate elements, and this
instruction should not be viewed as a rigid formula that can or should be rotely followed in every
case. A bracketed catch-all paragraph (1)(C) is included to illustrate that other elements may be
required to convict.

In addition to defining these concepts, the instruction must make clear that the defendant
had the required mental state at the time he committed the prohibited acts or achieved the
prohibited results, not afterwards. In cases where this is a contested issue, the court may wish to
expand on the "did so" language in paragraph (1)(B).

Many crimes are defined by reference to legal terms that may require further explanation.
This instruction suggests that applicable definitions of any such terms be inserted in bracketed
paragraph (2).

For some crimes, it may be helpful to explain that there are certain matters that the
government need not prove in order to convict. For example, counterfeiting requires an intent to
defraud, but does not require proof that anyone was actually defrauded. This instruction suggests
that any such explanation be inserted in bracketed paragraph (4). When used, a final sentence
should be included for balance emphasizing what it is that the government must prove in order to
convict.



2.03 DEFINITION OF LESSER OFFENSE

(1) If you find the defendant not guilty of [or if after making every reasonable effort
to reach a unanimous verdict on that charge, you find that you cannot agree], then you must go on
to consider whether the government has proved the lesser charge of

(2) The difference between these two crimes is that to convict the defendant of the lesser charge
of , the government does not have to prove . This is an element of the greater

charge, but not the lesser charge.

(3) For you to find the defendant guilty of the lesser charge, the government must prove each and
every one of the following elements beyond a reasonable doubt:

(A) First, that the defendant (fully define the prohibited acts and/or results required to convict).
(B) Second, that he did so (fully define the mental state required to convict).
[(C) Third, that (fully define any other elements required to convict).]
[(4) Insert applicable definitions of terms used here.]
(5) If you are convinced that the government has proved all of these elements, say so by returning
a guilty verdict on this charge. If you have a reasonable doubt about any one of these elements,
then you must find the defendant not guilty of this charge.
[(6) Insert applicable explanations of any matters not required to convict here.]
Use Note

The bracketed language in paragraph (1) should be added if the court believes that the

jurors should be permitted to consider a lesser offense even though they have not unanimously

acquitted the defendant of the charged offense.

See the Committee Commentaries to Instructions 2.05 and 2.06 for definitions of the
precise mental state required for various federal criminal offenses.

Bracketed paragraph (3)(C) should be included when the crime cannot be broken down
neatly into two elements. Additional paragraphs should be added as needed to cover all the
elements.

Bracketed paragraph (4) should be included when terms used in paragraphs (3)(A-C)
require further explanation.

Bracketed paragraph (6) should be included when it would be helpful to explain matters
that need not be proved in order to convict. When used, a final sentence should be included for
balance emphasizing what it is that the government must prove to convict.



Committee Commentary 2.03
(current through December 31, 2007)

The Committee made no change in the instruction.
Federal Rule of Criminal Procedure 31(c) provides:

(c) Lesser Offense or Attempt. A defendant may be found guilty of any of the
following:
(1) an offense necessarily included in the offense charged;
(2) an attempt to commit the offense charged; or
(3) an attempt to commit an offense necessarily included in the offense
charged, if the attempt is an offense in its own right.

The Supreme Court identified the test for defining lesser included offenses under Rule
31(c) in Schmuck v. United States, 489 U.S. 705 (1989). The Court adopted the “elements
approach.” Id. at 716. The Court explained: “Under this test, one offense is not ‘necessarily
included’ in another unless the elements of the lesser offense are a subset of the elements of the
charged offense. Where the lesser offense requires an element not required for the greater
offense, no instruction is to be given under Rule 31(c).” Id. This elements approach requires a
comparison of the statutory elements of the greater and lesser offenses as opposed to a
comparison of the conduct proved at trial. /d. at 716-17. For an application of this test, see
Carter v. United States, 530 U.S. 255 (2000).

In United States v. Monger, 185 F.3d 574 (6th Cir.1999), the court stated, “A criminal
defendant ‘is entitled to an instruction on a lesser included offense if the evidence would permit a
jury rationally to find him guilty of the lesser offense and acquit him of the greater.”” /d. at 576,
quoting Keeble v. United States, 412 U.S. 205 (1973). The Monger court stated that a lesser
included offense instruction should be given when four criteria are met:

(1) a proper request is made,

(2) the elements of the lesser offense are identical to part of the elements of the greater

offense,

(3) the evidence would support a conviction on the lesser offense, and

(4) the proof on the element or elements differentiating the two crimes is sufficiently

disputed so that a jury could consistently acquit on the greater offense and convict on the

lesser.
1d. at 576, citing United States v. Moore, 917 F.2d 215, 228 (6th Cir.1990).

In Monger, the defendant’s conviction was reversed on the basis that the judge should have given
a lesser included offense instruction for simple possession along with the instruction for
possession with intent to distribute.

Other circuits which have drafted pattern instructions disagree over whether the district
court should define the difference between the greater and lesser offenses. Compare Fifth Circuit
Instruction 1.33 (2001) and Eleventh Circuit Special Instruction 10 (2003)(instructions do define
difference) with Seventh Circuit Instruction 2.02 (1999)(instruction does not define difference).
Ninth Circuit Instruction 3.15 (2003) takes a middle road, defining the difference in the greater



and lesser offenses very briefly.

Instruction 8.07 Lesser Offenses, Order of Deliberations, Verdict Form covers the order
of deliberation and verdict form in cases involving lesser included offenses.

1991 Edition

There is disagreement among the circuits over when the jury should be permitted to move
on to consider a lesser included offense. The case law on this subject is fully discussed in the
Committee Commentary to Instruction 8.07. Because there is no controlling Sixth Circuit
authority on point, the Committee has included bracketed language in paragraph (1) to be used in
the discretion of the district court. This bracketed language incorporates the concept that the
jurors may move on to consider a lesser offense if they cannot unanimously agree on a verdict on
the greater charge. If the district court believes that this concept is appropriate, this bracketed
language should be added to the unbracketed language in paragraph (1). If the court believes that
the jury should not be permitted to move on to consider a lesser offense unless it first
unanimously acquits the defendant of the greater offense, then the bracketed language should be
omitted. The Committee takes no position on which approach should be used.

Paragraph (2) suggests that the district court define the difference between the greater and
lesser offenses. Other circuits that have drafted pattern instructions do not do this. But Federal
Judicial Center Instruction 48 and Saltzburg and Perlman Instruction 3.64 do so, and there are
persuasive reasons for this approach, despite the added burden it places on the district court. Lay
jurors are ill-equipped to divine the difference between a greater and lesser offense without
explicit guidance from the court. They are not lawyers. The definitions they are given, usually
orally, are unfamiliar. And the amount of time devoted to "teaching" them the elements is brief.
Without explicit guidance, the odds that they will accurately discern the difference between a
greater and lesser offense are poor, and the risk of a mistaken verdict is increased. For these
reasons, this instruction recommends that the district court explicitly define the difference
between the greater and lesser offense.

See generally Annotation, Propriety of Lesser-Included-Offense Charge to Jury in
Federal Criminal Cases, 100 A.L.R.Fed. 481 (1990).



2.04 ON OR ABOUT
(1) Next, I want to say a word about the date mentioned in the indictment.

(2) The indictment charges that the crime happened "on or about" . The government
does not have to prove that the crime happened on that exact date. But the government must
prove that the crime happened reasonably close to that date.

Use Note

Use caution in giving this instruction if the defendant has raised an alibi defense
dependent on particular dates; or if there is a statute of limitations question; or if the date charged
is an essential element of the crime and the defendant may have been misled by the date charged
in the indictment; or if giving this instruction would constructively amend the indictment.

Committee Commentary 2.04
(current through December 31, 2007)

The Committee made no change in the instruction.

In United States v. Dennard, 1993 WL 35172, 1993 U.S. App. LEXIS 23798 (6th Cir.
1993)(unpublished), a panel approved Instruction 2.04 and held that the instruction was
supported by the evidence or, alternatively, the error was harmless. 1993 WL at 2, 1993 LEXIS
at 6. See also United States v. Manning, 142 F.3d 336, 338-39 (6th Cir. 1998)(conviction
affirmed where indictment alleged crime occurred “on or about” September 6, 1995 and evidence
showed conduct occurred slightly more than one month earlier).

1991 Edition

In Ledbetter v. United States, 170 U.S. 606, 612-613, 18 S.Ct. 774, 776- 777, 42 L.Ed.
1162 (1898), the Supreme Court rejected the defendant's argument that an indictment charging
that the offense occurred "on the  day of April, 1896" was insufficient. The Court said that it
was not necessary for the government to prove that the offense was committed on a particular
day, unless the date is made material by the statute defining the offense. The Court said that
ordinarily, proof of any date before the indictment and within the applicable statute of limitations
will suffice.

In United States v. Ford, 872 F.2d 1231, 1236 (6th Cir.1989), cert. denied,  U.S. |
110 S.Ct. 1946, 109 L.Ed.2d 309 (1990), the Sixth Circuit held that proof of the exact date of an
offense is not required, as long as a date "reasonably near" that named in the indictment is
established. Applying this rule to the case before it, the Sixth Circuit reversed the defendant's
firearms possession conviction because the district court's "on or about" instruction permitted the
jury to convict if it found that the defendant possessed a firearm on any date during an eleven
month period preceding the date alleged in the indictment. The Sixth Circuit held that a date
eleven months before the date alleged in the indictment did not satisfy the "reasonably near"
requirement.



Compare United States v. Arnold, 890 F.2d 825, 829 (6th Cir.1989), where the Sixth
Circuit held that the defendant was not unfairly prejudiced by a one month difference between
the date alleged in the indictment and the evidence presented at trial where a prior trial of his co-
defendants put him on notice that the alleged conspiracy was a continuing one.

Caution should be used in giving this instruction if the defendant raises an alibi defense.
In United States v. Henderson, 434 F.2d 84, 86-89 (6th Cir.1970), the Sixth Circuit reversed
because the district court gave an "on or about" instruction in a case where there was no variance
between the specific date charged in the indictment and the proofs presented at trial, and the
defendant had presented a strong alibi defense for that date. See generally Annotation, Propriety
and Prejudicial Effect of "On or About" Instruction Where Alibi Evidence in Federal Criminal
Case Purports to Cover Specific Date Shown by Prosecution Evidence, 92 A.L.R.Fed. 313
(1989).

However, even when an alibi defense is raised, the district court retains the discretion to
give an "on or about" instruction. United States v. Neuroth, 809 F.2d 339, 341-342 (6th
Cir.1987) (en banc), cert. denied, 482 U.S. 916, 107 S.Ct. 3190, 96 L.Ed.2d 678 (1987). In
exercising this discretion, the district court should look at how specifically the indictment alleges
the date on which the offense occurred, and compare that to the proofs at trial regarding the date
of the offense. If the indictment or the proofs point exclusively to a particular date, it is
preferable for the court not to give an "on or about" instruction. The court should also consider
the type of crime charged. An "on or about" instruction may be more appropriate in a case
involving a crime like conspiracy, where the proof as to when the crime occurred is more
nebulous, than in a case involving a crime like murder, where the proof as to when the crime
occurred may be more concrete. These factors are guidelines only, not a rigid formula. Id. at
342.

Caution also should be used in giving this instruction when there is a statute of
limitations question, see Ledbetter v. United States, supra, 170 U.S. at 612, 18 S.Ct. at 776, or
when the date charged is an essential element of the offense and the defendant may have been
misled by the date alleged in the indictment. See United States v. Bourque, 541 F.2d 290, 293-
296 (1st Cir.1976); United States v. Goldstein, 502 F.2d 526, 528-530 (3d Cir.1974). See also
United States v. Pandilidis, 524 F.2d 644, 647 (6th Cir.1975) (while a mere change of date is not
normally considered a substantial variation in an indictment, where the date of the alleged
offense affects the determination of whether a crime has been committed, the change is
considered material), cert. denied, 424 U.S. 933, 96 S.Ct. 1146, 47 L.Ed.2d 340 (1976).

Caution also should be used in giving this instruction when the effect would be to
constructively amend the indictment. See United States v. Ford, supra, 872 F.2d at 1236 (where
the grand jury alleged that the defendant illegally possessed a firearm during a domestic
argument on a particular date, an "on or about" instruction that permitted the jury to convict
based on two earlier, unrelated acts of possession not alleged in the indictment constituted a
constructive amendment in violation of the Fifth Amendment grand jury indictment guarantee).



2.05 WILLFULLY
(No General Instruction Recommended.)

Committee Commentary 2.05
(current through December 31, 2007)

The Committee made no change in its approach. The Committee continues to
recommend that the district court give no general instruction defining “willfully” and that
instead, the district court define the mental state required for the particular crime charged as part
of the court's instructions defining the elements of the offense.

No significant changes in the definitions of “willfully” listed by crime in the 1991
commentary have occurred.

The Fifth Circuit, which originally provided a definition of willfully in its 1978 edition,
abandoned any attempt to define the term in its 2001 edition. See Fifth Circuit Instruction 1.38.
Both the Seventh and Ninth Circuits recommend no general instruction on the term willfully, see
Seventh Circuit Instruction 6.03 (1999) and Ninth Circuit Instruction 5.5.

1991 Edition

The Committee does not recommend any general instruction defining the term
"willfully" because no single instruction can accurately encompass the different meanings this
term has in federal criminal law. This term is "a word 'of many meanings, its construction often
being influenced by its context'." Screws v. United States, 325 U.S. 91, 101, 65 S.Ct. 1031,
1035, 89 L.Ed. 1495 (1945) (Opinion of Douglas, J.), quoting Spies v. United States, 317 U.S.
492, 497, 63 S.Ct. 364, 367, 87 L.Ed. 418 (1943).

The Committee instead recommends that the district court define the precise mental state
required for the particular offense charged as part of the court's instructions defining the elements
of the offense. This approach is consistent with the approach taken by the majority of the circuits
that have drafted pattern instructions. See the Committee Comments to Fifth Circuit Instruction
1.36 ("The Committee has ... abandoned ... an inflexible definition of that term. Instead, we have
attempted to define clearly what state of mind is required ... to be guilty of the particular crime
charged"), Seventh Circuit Instruction 6.03 ("(R)arely desirable to give a general definition of
'willfully' ... (if) it must be defined, it should be defined in a manner tailoring it to the details of
the particular offense charged"), Eighth Circuit Instruction 7.02 ("Committee recommends that
the word 'willfully' not be used in jury instructions in most cases"), Ninth Circuit Instruction 5.05
("Congressional purpose is more likely to be accomplished by avoiding the standard specific
intent instruction and giving in its place an instruction which tracks the relevant statutory
definition of the offense ... in language tailored to the facts"). See also the Introduction to the
Federal Judicial Center Instructions ("(W)e have abjured the term ... 'willfully' ... (and instead)
have tried our best to make it clear what it is that a defendant must intend or know to be guilty of
an offense"), and the Comments to Sand and Siffert Instruction 6.06 ("(N)o general instruction is
advanced on ... willfulness").



Of the circuits that have drafted pattern instructions, only the Eleventh unqualifiedly
retains a general definition of the term willfully. See Eleventh Circuit Basic Instruction 9.1.

In United States v. Pomponio, 429 U.S. 10, 11-12, 97 S.Ct. 22, 23-24, 50 L.Ed.2d 12
(1976), the Supreme Court stated that the term "willfully" does not require proof of any evil
motive or bad purpose other than the intention to violate the law.

To determine the precise mental state required for conviction, "each material element of
the offense must be examined and the determination made what level of intent Congress intended
the Government to prove, taking into account constitutional considerations (citation omitted), as
well as the common-law background, if any, of the crime involved." United States v. Renner,
496 F.2d 922, 926 (6th Cir.1974), quoting United States v. Freed, 401 U.S. 601, 613-614, 91
S.Ct. 1112, 1120-1121, 28 L.Ed.2d 356 (1971) (Brennan, J., concurring in the judgment). Below
is an illustrative partial list of various federal crimes, along with the Sixth Circuit or United
States Supreme Court decisions interpreting the precise meaning of the term "willfully." Care
should be taken to check the current status of these decisions before incorporating them into an
instruction.

1. Filing False Income Tax Return (26 U.S.C. s 7206(1)): In the context of s 7206 and
related offenses, the requirement that the defendant "willfully" file a false income tax return
means that the defendant must voluntarily and intentionally violate a known legal duty. But no
proof of any additional evil motive is required. United States v. Pomponio, 429 U.S. 10, 11-13,
97 S.Ct. 22, 23-24, 50 L.Ed.2d 12 (1976). See also United States v. Sassak, 881 F.2d 276, 278-
280 (6th Cir.1989). In Cheek v. United States, 498 U.S.  , 111 S.Ct. 604, 610-611, 112
L.Ed.2d 617, 629-631 (1991), the Supreme Court held that willfulness may be negated by a good
faith misunderstanding of the legal duties imposed by the tax laws, even if the misunderstanding
is not objectively reasonable, but that it cannot be negated by a good faith belief that a known
legal duty is unconstitutional.

2. Intercepting Wire or Oral Communications (18 U.S.C. s 2511): A defendant acts
"willfully" for purposes of this statute if he knowingly or recklessly disregards a known legal
duty. Farroni v. Farroni, 862 F.2d 109, 112 (6th Cir.1988). Note that in 1986 Congress amended
s 2511, substituting the word "intentionally" for "willfully."

3. Threatening the President's Life (18 U.S.C. s 871): A defendant acts "willfully" for
purposes of this statute if he intentionally does what the law prohibits. United States v. Glover,
846 F.2d 339, 345 (6th Cir.), cert. denied, 488 U.S. 982, 109 S.Ct. 533, 102 L.Ed.2d 565 (1988).
The government does not have to prove that the defendant had an actual, subjective intent to
carry out the threat. E.g., United States v. Vincent, 681 F.2d 462, 464 (6th Cir.1982).

4. Indirect Criminal Contempt (18 U.S.C. s 401(3)): "Willfulness" in this context means a
deliberate or intended violation, as distinguished from an accidental, inadvertent or negligent
one. United States v. Smith, 815 F.2d 24, 25-26 (6th Cir.1987). The Court reserved judgment
on whether an additional specific intent or bad purpose to disobey a rule must also be proven.

5. Obstructing the Mails (18 U.S.C. s 1701): The term "willfully and knowingly" in this
context requires proof that the defendant had the specific intent to commit a wrongful act, and
that he knew that the effect of his actions would be to obstruct the mails. United States v.
Schankowski, 782 F.2d 628, 631-632 (6th Cir.1986).

6. Draft Evasion (50 U.S.C. s 462(a)): The term "willfully" in this context means to act
voluntarily and purposely with the specific intent to do that which the law forbids--i.e. with bad
purpose either to disobey or disregard the law. United States v. Krosky, 418 F.2d 65, 67 (6th



Cir.1969).

7. Making False Statements Involving Federal Agency Matters (18 U.S.C. s 1001): The
term "knowingly and willfully" in this context only requires the government to prove that the
defendant made a statement with knowledge that it was false. There is no requirement that the
government also prove that the defendant made the statement with actual knowledge of federal
agency jurisdiction. United States v. Yermian, 468 U.S. 63, 68-70, 104 S.Ct. 2936, 2939-2940,
82 L.Ed.2d 53 (1984). But see United States v. Gibson, 881 F.2d 318, 323-325 (6th Cir.1989)
(Merritt, J. dissenting) (subsequent Supreme Court decisions indicate that some level of
culpability must be established even with regard to the jurisdictional element).



2.06 KNOWINGLY
(No General Instruction Recommended)

Committee Commentary 2.06
(current through December 31, 2007)

The Committee made no change in its approach. The Committee continues to
recommend that the district court give no general instruction defining the term “knowingly” and
that instead, the district court define the mental state required for the particular crime charged as
part of the court's instructions defining the elements of the offense.

The following definitions of “knowingly” apply to offenses covered by elements
instructions in the 2005 edition:

— Possession of firearm by convicted felon, 18 U.S.C. § 922(g)(1): In United States v.
Odom, 13 F.3d 949 (6th Cir. 1994), the Sixth Circuit approved an instruction defining knowingly
under § 922(g)(1) as “voluntarily and intentionally, and not because of mistake or accident.” Id.
at 961. See Instruction 12.01 FIREARMS — Possession of Firearm by Convicted Felon.

— Mail fraud, 18 U.S.C. § 1341; wire fraud, 18 U.S.C. § 1343; and bank fraud, 18 U.S.C.
§ 1344: In United States v. McGuire, 744 F.2d 1197, 1201 (6" Cir. 1984), the Sixth Circuit
approved an instruction defining knowingly under § 1341 as “voluntarily and intentionally, and
not because of mistake or some other innocent reason.” See Instruction 10.01 Mail Fraud;
Instruction 10.02 Wire Fraud; and Instruction 10.03 Bank Fraud.

No significant changes have occurred in the definitions of knowingly listed by crime in
the 1991 commentary. Consistent but more recent case law on these crimes is provided below.

— Possession of unregistered firearm, 26 U.S.C. § 5861(d): In United States v. Staples,
511 U.S. 600 (1994), the Court held that the government was required to prove that the defendant
knew the weapon he possessed had characteristics that brought it within the statutory definition
of a firearm. The Court noted that § 5861(d) is silent concerning the mens rea required for a
violation. “Nevertheless, silence on this point by itself does not necessarily suggest that
Congress intended to dispense with a conventional mens rea element, which would require that
the defendant know the facts that make his conduct illegal.” 511 U.S. at 616. The Court
determined that the background rule of the common law favoring mens rea should govern the
interpretation of this statute. See also Rogers v. United States, 522 U.S. 252 (1998)(holding that
defendant’s admission that he knew the item was a silencer constituted evidence sufficient to
satisfy the mens rea element).

— Interstate transportation of child pornography, 18 U.S.C. § 2252: In United States v. X-
Citement Video, Inc., 513 U.S. 64 (1994), the Court held that the term “knowingly” in § 2252
extends both to the sexually explicit nature of the material and to the age of the performers. 513
U.S. at 78.

1991 Edition
Most other circuits include a general definition of the term "knowingly" in their pattern

instructions. See Fifth Circuit Instruction 1.37, Seventh Circuit Instruction 6.04, Ninth Circuit
Instruction 5.6. But the meaning of the term "knowingly" varies depending on the particular



statute in which it appears. For example, in Liparota v. United States, 471 U.S. 419, 433-434,
105 S.Ct. 2084, 2092-2093, 85 L.Ed.2d 434 (1985), the Supreme Court held that to convict a
defendant of food stamp fraud, the government must prove that the defendant knew that his
acquisition or possession of food stamps was unauthorized by statute or regulations. In contrast,
in United States v. Elshenawy, 801 F.2d 856, 857- 859 (6th Cir.1986), cert. denied, 479 U.S.
1094, 107 S.Ct. 1309, 94 L.Ed.2d 164 (1987), the Sixth Circuit held that to convict a defendant
of possessing contraband cigarettes, the government need only prove that the defendant knew the
physical nature of what he possessed. The government need not prove that the defendant also
knew that the cigarettes in his possession were required to be taxed, or that the required taxes had
not been paid.

Because of these variations in meaning, the Committee does not recommend any general
instruction defining the term "knowingly." Instead, the Committee recommends that the district
court define the precise mental state required to convict as part of the court's instructions defining
the elements of the offense. See for example the Introduction to the Federal Judicial Center
Instructions ("(W)e have ... avoided the word 'knowingly,' a term that is a persistent source of
ambiguity in statutes as well as jury instructions (and) ... have tried our best to make it clear what
it is that a defendant must intend or know to be guilty of an offense.").

Below is an illustrative partial list of various federal crimes and the Sixth Circuit or
United States Supreme Court decisions interpreting the particular level of knowledge required to
convict. Care should be taken to check the current status of these decisions before incorporating
them into an instruction.

1. Food Stamp Fraud (7 U.S.C. 2024(b)(1)): The government must prove that the
defendant knew that his acquisition or possession of food stamps was in a manner unauthorized
by statute or regulations. Liparota v. United States, 471 U.S. 419, 433-434, 105 S.Ct. 2084,
2092-2093, 85 L.Ed.2d 434 (1985).

2. Possession of Contraband Cigarettes (18 U.S.C. s 2342(a)): The government need only
prove the defendant knew the physical nature of what he possessed. There is no requirement that
the government also prove the defendant knew that the cigarettes in his possession were required
to be taxed, or that the required taxes had not been paid. United States v. Elshenawy, 801 F.2d
856, 857-859 (6th Cir.1986), cert. denied, 479 U.S. 1094, 107 S.Ct. 1309, 94 L.Ed.2d 164
(1987).

3. Possession of Unregistered Firearm (26 U.S.C. s 5861(d)): The government need only
prove the defendant knew that the instrument he possessed was a firearm. There is no
requirement that the government also prove that the defendant knew the firearm was not
registered. United States v. Freed, 401 U.S. 601, 607-610, 91 S.Ct. 1112, 1117-1119, 28 L.Ed.2d
356 (1971). See also United States v. Poulos, 895 F.2d 1113, 1118 (6th Cir.1990) (no
requirement that the government prove knowledge that registration was required).

4. Transferring an Unregistered Fully Automatic Weapon (26 U.S.C. s 5861(¢e)): At least
when a weapon's outer appearance does not indicate that it is fully automatic, the government
must prove that the defendant knew of the weapon's fully automatic nature. United States v.
Williams, 872 F.2d 773 (6th Cir.1989).

5. Reentry Without Permission After Deportation (8 U.S.C. s 1326): The government
need not prove that the defendant knew he was not entitled to reenter the country without the
Attorney General's permission. United States v. Hussein, 675 F.2d 114, 115-116 (6th Cir.1982),
cert. denied, 459 U.S. 869, 103 S.Ct. 154, 74 L.Ed.2d 129 (1982).



6. Travel Act (18 U.S.C. s 1952): The government must prove that the defendant intended
with bad purpose to violate the law of the state of destination. United States v. Stagman, 446
F.2d 489, 494 (6th Cir.1971).

7. Interstate Transportation of Child Pornography (18 U.S.C. s 2252): The government
need only prove that the defendant knowingly dealt in the prohibited material. There is no
requirement that the government also prove that the defendant knew his doing so was statutorily
unlawful. United States v. Tolczeki, 614 F.Supp. 1424, 1428-1429 (N.D.Ohio 1985).

8. Controlled Substances: There is no requirement that the government prove that the
defendant knew the drugs he possessed were subject to federal regulation. United States v.
Balint, 258 U.S. 250, 254, 42 S.Ct. 301, 303, 66 L.Ed. 604 (1922).

9. Making False Statements Involving Federal Agency Matters (18 U.S.C. s 1001): The
term "knowingly and willfully" in this context only requires the government to prove that the
defendant made a statement with knowledge it was false. There is no requirement that the
government also prove the defendant made the statement with actual knowledge of federal
agency jurisdiction. United States v. Yermian, 468 U.S. 63, 68-70, 104 S.Ct. 2936, 2939-2940,
82 L.Ed.2d 53 (1984). But see United States v. Gibson, 881 F.2d 318, 323-325 (6th Cir.1989)
(Merritt, J. dissenting) (subsequent Supreme Court decisions indicate that some level of
culpability must be established even with regard to the jurisdictional element).

10. Assaulting a Federal Officer (18 U.S.C. s 111): There is no requirement that the
government prove the defendant knew he was assaulting a federal officer. All the government
must prove is the intent to assault. United States v. Feola, 420 U.S. 671, 684, 95 S.Ct. 1255,
1263, 43 L.Ed.2d 541 (1975).



2.07 SPECIFIC INTENT
(No General Instruction Recommended)

Committee Commentary 2.07
(current through December 31, 2007)

The Committee made no change in its approach. The Committee continues to
recommend that the district court give no general instruction on specific intent and that instead,
the district court define the mental state required to convict as part of the instructions defining the
elements of the offense.

The Sixth Circuit explained the meaning of specific intent as follows: “In a specific
intent crime, ‘[t]he defendant must act with the purpose of violating the law.” In a general intent
crime, the defendant need only ‘intend to do the act that the law proscribes.’” United States v.
Gibbs, 182 F.3d 408, 433 (6th Cir. 1999)(internal citations omitted).

No other pattern instructions recommend defining the term specific intent.

1991 Edition

In United States v. Bailey, 444 U.S. 394, 403, 100 S.Ct. 624, 631, 62 L.Ed.2d 575 (1980),
the Supreme Court characterized the distinction between general and specific intent as
"ambigu(ous)" and as "the source of a good deal of confusion." In Liparota v. United States, 471
U.S. 419, 433 n. 16, 105 S.Ct. 2084, 85 L.Ed.2d 434 (1985), the Court noted that Devitt and
Blackmar Instruction 14.03 on specific intent had been criticized as "too general and potentially
misleading." The Court then said that "(a) more useful instruction might relate specifically to the
mental state required (for the particular offense) and eschew use of difficult legal concepts like
'specific intent' and 'general intent'."

In United States v. S & Vee Cartage Co., 704 F.2d 914, 918-920 (6th Cir.), cert. denied,
464 U.S. 935, 104 S.Ct. 343, 78 L.Ed.2d 310 (1983), the district court refused to give any general
instruction on general and specific intent. Instead, the court just instructed the jury on the precise
mental state required to convict. The Sixth Circuit rejected the defendants argument that an
instruction on general and specific intent should have been given and affirmed the defendants'
convictions. The Sixth Circuit said that "(a) court may properly instruct the jury about the
necessary mens rea without resorting to the words 'specific intent' or 'general intent'," and that
"(1)t is sufficient to define the precise mental state required by the statute." Id. at 919.

Based on these cases, the Committee recommends that no general instruction on specific
intent be given. Instead, the Committee recommends that the district court define the precise
mental state required to convict as part of the court's instructions defining the elements of the
offense. For some federal crimes, this will require an instruction that the government must prove
that the defendant intentionally violated a known legal duty. E.g., Cheek v. United States, 498
U.S.  ,111S.Ct. 604, 610-611, 112 L.Ed.2d 617, 629-631 (1991). For other federal crimes,
proof that the defendant knew an act was unlawful is not required to convict. E.g., United States



v. S & Vee Cartage Co., supra 704 F.2d at 919.

This approach is consistent with the approach recommended by all of the circuits that
have drafted pattern instructions. See for example the Committee Comments to Seventh Circuit
Instruction 6.02 ("The Committee recommends avoiding instructions that distinguish between
'specific intent' and 'general intent'.... (and instead) recommends that instructions be given which
define the precise mental state required by the particular offense charged."). See also the
Committee Comments to Eighth Circuit Instruction 7.01, and Ninth Circuit Instruction 5.4. This
is also the approach taken by the Federal Judicial Center Instructions. See Introduction ("(W)e
have abjured the terms 'specific intent' and 'general intent'.").

See Committee Commentaries 2.05 and 2.06 for a partial list of some federal crimes and
the precise mental state required to convict.



2.08 INFERRING REQUIRED MENTAL STATE
(1) Next, I want to explain something about proving a defendant's state of mind.

(2) Ordinarily, there is no way that a defendant's state of mind can be proved directly, because
no one can read another person's mind and tell what that person is thinking.

(3) But a defendant's state of mind can be proved indirectly from the surrounding
circumstances. This includes things like what the defendant said, what the defendant did, how
the defendant acted, and any other facts or circumstances in evidence that show what was in the
defendant's mind.

(4) You may also consider the natural and probable results of any acts that the defendant
knowingly did [or did not do], and whether it is reasonable to conclude that the defendant
intended those results. This, of course, is all for you to decide.

Use Note

The bracketed language in paragraph (4) should be used only when there is some
evidence of a potentially probative failure to act.

Committee Commentary 2.08
(current through December 31, 2007)

The Committee made no change in the instruction. The Committee also decided that no
change in or addition to the 1991 Committee Commentary is warranted.

1991 Edition

In United States v. Reeves, 594 F.2d 536, 541 (6th Cir.), cert. denied, 442 U.S. 946, 99
S.Ct. 2893, 61 L.Ed.2d 317 (1979), the Sixth Circuit characterized Devitt and Blackmar
Instruction 14.13 on proof of intent as a "wholly appropriate charge," and said that in future cases
where such a charge is appropriate, "this Circuit will approve language similar to (this
instruction)." Subsequent Sixth Circuit cases also have approved this instruction. E.g., United
States v. Thomas, 728 F.2d 313, 320-321 (6th Cir.1984); United States v. Guyon, 717 F.2d 1536,
1539 (6th Cir.1983), cert. denied, 465 U.S. 1067, 104 S.Ct. 1419, 79 L.Ed.2d 744 (1984); United
States v. Bohlmann, 625 F.2d 751, 752-753 (6th Cir.1980).

In United States v. Gaines, 594 F.2d 541, 544 (6th Cir.), cert. denied, 442 U.S. 944, 99
S.Ct. 2888, 61 L.Ed.2d 314 (1979), one Sixth Circuit panel appeared to question whether any
such instruction should be given at all, stating, that "(i)f district judges in the Sixth Circuit charge
at all on inferred intent, it is suggested that they do so in the language of ... Devitt and Blackmar s
14.13." The Committee believes that some instruction on inferred intent is appropriate,
particularly in cases where the requisite intent is disputed, in order to provide the jury with some
guidance on this subject.



Devitt and Blackmar Instruction 14.13 is quoted below. The line out indicates deletions
suggested by the Sixth Circuit decisions cited above:

"Intent ordinarily may not be proved directly, because there is no way of fathoming or
scrutinizing the operations of the human mind. But you may infer the defendant's intent from the
surrounding circumstances. You may consider any statement made [and done or omitted] by the
defendant, and all other facts and circumstances in evidence which indicate his state of mind.

You may consider it reasonable to draw the inference and find that a person intends the
natural and probable consequences of acts knowingly done or knowingly omitted. As I have
said, it is entirely up to you to decide what facts to find from the evidence."



2.09 DELIBERATE IGNORANCE
(1) Next, I want to explain something about proving a defendant's knowledge.

(2) No one can avoid responsibility for a crime by deliberately ignoring the obvious. If you are
convinced that the defendant deliberately ignored a high probability that , then you may
find that he knew .

(3) But to find this, you must be convinced beyond a reasonable doubt that the defendant was
aware of a high probability that , and that the defendant deliberately closed his eyes to
what was obvious. Carelessness, or negligence, or foolishness on his part is not the same as
knowledge, and is not enough to convict. This, of course, is all for you to decide.

Use Note
This instruction should be used only when there is some evidence of deliberate ignorance.

Committee Commentary 2.09
(current through December 31, 2007)

The Committee made no change in the instruction.

The Sixth Circuit has repeatedly approved the language of this instruction. The first case
to do so was United States v. Lee, 991 F.2d 343, 349 (6th Cir. 1993). The district judge gave
paragraphs (2) and (3) of the instruction with two variations in paragraph (3). First, the judge
omitted the words “beyond a reasonable doubt,” and second, the judge omitted the last sentence
to the effect that the questions were all for the jury to decide. The Sixth Circuit approved the
instruction overall, citing United States v. Lawson, 780 F.2d 535, 542 (6th Cir. 1985) and United
States v. Gullett, 713 F.2d 1203, 1212 (6th Cir. 1983). As to the omission of the phrase “beyond
a reasonable doubt,” the court noted that although another instruction on reasonable doubt was
given, and although the defendant did not challenge the omission of the phrase, “Nonetheless, we
wish to express our concern that the judges of the district courts may invite error if they depart
too significantly from the language in the pattern instructions.” Lee, 991 F.2d at 350 n.2.

The next case to address the instruction was Mari v. United States, 47 F.3d 782 (6th Cir.
1995). The district judge used the instruction verbatim, and the Sixth Circuit stated, “We have
specifically approved the language of the instruction, concluding that it is an accurate statement
of the law.” Mari, 47 F.3d 782, 785 (6th Cir. 1995), citing Lee, 991 F.2d at 351. Accord, United
States v. Prince, 214 F.3d 740, 760 n.13 (6" Cir. 2000)(“We have upheld an instruction derived
from this pattern instruction,” citing Mari, 47 F.3d at 785); United States v. Beaty, 245 F.3d 617,
622 (6™ Cir. 2001)(Pattern Instruction 2.09 “accurately states the law of this Circuit.”).

In United States v. Prince, supra, the trial court gave an instruction on “willful
blindness” which the court of appeals referred to as a deliberate ignorance instruction. 214 F.3d

740, 760. The trial court’s instruction was as follows:

You may infer that the defendant had knowledge from circumstantial evidence or



from evidence showing willful blindness by the defendant. Willful blindness
exists when a defendant, whose suspicion has been aroused, deliberately fails to
make further inquiry. If you find that the defendant had a strong suspicion that
someone withheld important facts, yet shut his eyes for fear of what he would
learn, you may conclude that he acted knowingly.

The defendant contended that the trial court erred in not including the language in Pattern
Instruction 2.09 that the jury must find “ ‘beyond a reasonable doubt that the defendant was
aware of a high probability’ of criminal activity.” Prince, 214 F.3d at 761. The court of appeals
held that the instructions as a whole required the government to prove the element of knowledge
beyond a reasonable doubt, and the omission of the “high probability” language was not fatal,
citing United States v. Holloway, 731 F.2d 378, 380-81 (6th Cir. 1984), in which the instructions
did not contain the “high probability” language. Also, the failure to use the exact words in
Instruction 2.09 concerning “carelessness or negligence or foolishness” was not fatal, because the
instructions given did not authorize a finding of knowledge based only on negligence, citing
United States v. Gullett, supra and United States v. Thomas, 484 F.2d 909 (6th Cir. 1973).

Aside from the content of the instruction, a question often arises on whether a deliberate
ignorance instruction should be given at all. In Mari v. United States, supra, the court held that
giving the pattern deliberate ignorance instruction was harmless as a matter of law because
sufficient evidence of actual knowledge was presented, but cautioned district courts not to give
the deliberate ignorance instruction “indiscriminately.” Mari, 47 F.3d at 787. In United States v.
Monus, 128 F.3d 376 (6th Cir.1997), the Sixth Circuit reaffirmed Mari, holding that the
deliberate ignorance instruction was “at worst harmless error.” Monus, 128 F.3d at 390-91.
“[E]ven if there had been insufficient evidence to support a deliberate ignorance instruction, we
must assume that the jury followed the jury charge and did not convict on the grounds of
deliberate ignorance.” Id., citing Mari at 785-87. See also United States v. Beaty, supra at 622
(“In Mari, this Court held that when a district court gives a deliberate ignorance instruction that
does not misstate the law but is unsupported by sufficient evidence, it is, at most, harmless error
[citiation omitted]. In subsequent cases we have reaffirmed [this thinking].”)(quoting Monus).
In United States v. Ramos, 1994 WL 560870, 1994 U.S. App. LEXIS 28711 (6th Cir.
1994)(unpublished), a panel of the Sixth Circuit stated that the instruction should be used with
caution and is only rarely appropriate. Specifically the panel held that the deliberate ignorance
instruction should be limited to situations “where the evidence shows that: (1) the defendant was
subjectively aware of a high probability of the existence of the illegal conduct; and (2) the
defendant purposely contrived to avoid learning of the illegal conduct.” 1994 WL at 3-4, 1994
LEXIS at 9, citing United States v. Lara-Velasquez, 919 F.2d 946, 951 (5™ Cir. 1990).

In United States v. Jackson, 1995 WL 313726, 1995 U.S. App. LEXIS 12598 (6th Cir.
1995)(unpublished), the district judge gave a deliberate ignorance instruction which was not
quoted but which the court described as “based on” Pattern Instruction 2.09. A panel of the Sixth
Circuit stated that the value of this instruction was that it cautioned the jurors against convicting
on a negligence standard. 1995 WL 313726 at 3, 1995 LEXIS at 8, citing Lee, 991 F.2d at 350.
The panel further stated that the instruction may not be properly given if no evidence supports a
deliberate ignorance theory of guilt, but the error is harmless if sufficient evidence exists to
support an actual knowledge theory of guilt. Jackson, id., citing United States v. Mari, supra.



The Sixth Circuit discussed Pattern Instruction 2.09 in United States v. Williams, 195
F.3d 823, 826 (6th Cir. 1999). The district judge gave an instruction including the first sentence
of paragraph (3) of Instruction 2.09. The issue was whether there was sufficient evidence to
support a deliberate ignorance instruction; the court held the instruction proper.

The Sixth Circuit has discussed deliberate ignorance instructions in another case since
Instruction 2.09 was published, but it is not directly relevant to Instruction 2.09. In United States
v. Warshawsky, 20 F.3d 204 (6th Cir. 1994), the court rejected the argument that it is
impermissible to give a deliberate ignorance instruction in a conspiracy trial because a conspiracy
conviction requires proof that the co-conspirators intended to break the law together. The Sixth
Circuit held the instruction proper since deliberate ignorance is sufficient to prove a conspirator’s
knowledge of the unlawful aims of a conspiracy, although not to prove the existence of an
agreement.

1991 Edition

The Sixth Circuit has repeatedly approved the concept that knowledge can be proved by
deliberate ignorance or willful blindness. But is it less clear precisely what an instruction on this
subject should say.

In United States v. Thomas, 484 F.2d 909, 912-914 (6th Cir.), cert. denied, 414 U.S. 912,
94 S.Ct. 253, 38 L.Ed.2d 151 (1973), the defendant was charged and convicted of knowingly
making false statements in connection with the purchase of a handgun from a licensed dealer.
The district court had instructed the jury that it could convict if it found from the evidence
beyond a reasonable doubt that the Defendant "acted with reckless disregard of whether the
statements made were true or with a conscious purpose to avoid learning the truth." Id. at 912-
913. The Sixth Circuit concluded that this instruction "was proper." Id. at 913. Quoting from
the Second Circuit's decision in United States v. Sarantos, 455 F.2d 877, 881 (2d Cir.1972), the
Sixth Circuit explained that such an instruction was necessary to prevent a defendant from
avoiding criminal sanctions "merely by deliberately closing his eyes to the obvious risk that he is
engaging in unlawful conduct." Thomas, supra at 913.

In United States v. Seelig, 622 F.2d 207, 213 (6th Cir.), cert. denied, 449 U.S. 869, 101
S.Ct. 206, 66 L.Ed.2d 89 (1980), the defendants were charged and convicted of knowingly
distributing controlled substances. On appeal they objected to the district court's instructions
telling the jury that the element of knowledge could be inferred from proof that the defendants
deliberately closed their eyes to what would otherwise be obvious to them. The Sixth Circuit
held that this instruction was "not erroneous," citing Thomas and noting that other circuits had
approved deliberate ignorance instructions in cases involving violations of the Controlled
Substances Act.

In United States v. Gullett, 713 F.2d 1203, 1212 (6th Cir.1983), cert. denied, 464 U.S.
1069, 104 S.Ct. 973, 79 L.Ed.2d 211 (1984), the defendants were charged and convicted of
various offenses, including interstate transportation of stolen goods. On appeal they challenged
the district court's instruction that the element of knowledge could be inferred from proof that the
defendants "acted with a reckless disregard for the truth or with a conscious purpose to avoid
learning the truth." The defendants argued that this instruction permitted conviction on proof



amounting to negligence. The Sixth Circuit rejected this argument, stating that the instruction
only prevented a defendant from escaping conviction "by deliberately closing his eyes to the
obvious risk that he is engaging in unlawful conduct." Citing Seelig, the Court noted that this
interpretation, as well as the instruction itself, had already been upheld by the Sixth Circuit.

In United States v. Holloway, 731 F.2d 378, 380-381 (6th Cir.1984) ( "Holloway I"),
several defendants were charged and convicted of making and presenting fraudulent tax refund
checks to the Treasury Department. One defendant, Connor, challenged the district court's
instruction that knowledge could be inferred from "proof that the defendant deliberately closed
his eyes or her eyes to what would otherwise have been obvious to him or her." Id. at 380. He
argued that the knowledge element could be satisfied only by proof that he had "a certain and
clear perception of the falsity of the claim made." Id. at 380-381. The Sixth Circuit rejected this
argument, explaining that the district court's instruction had been repeatedly upheld by previous
Sixth Circuit decisions.

In United States v. Holloway, 740 F.2d 1373 (6th Cir.) ("Holloway II"), cert. denied, 469
U.S. 1021, 105 S.Ct. 440, 83 L.Ed.2d 366 (1984), another defendant, Holloway, objected to the
district court's knowledge instruction. The Sixth Circuit quoted the instruction in full as follows:

"The fact of knowledge, however, may be established by direct or circumstantial evidence, just
as any other fact in the case.

The element of knowledge may be satisfied by inferences drawn from proof that a defendant
deliberately closed his eyes or her eyes to what would otherwise have been obvious to him or her.

A finding beyond a reasonable doubt of a conscious purpose to avoid enlightenment would
permit an inference of knowledge. Stated another way, a defendant's knowledge of a fact may be
inferred from wilfull blindness to the existence of the fact.

It is entirely up to you to--as to whether you find any deliberate closing of the eyes, and the
inferences to be drawn from any such evidence. A showing of negligence or mistake is not
sufficient to support a finding of willfulness or knowledge." 1d. at 1380.

The Sixth Circuit then held that "(t)here was no error in this instruction." 1d.

In United States v. Lawson, 780 F.2d 535 (6th Cir.1985), the defendants were charged
and convicted of various stolen property offenses. They objected to the district court's
knowledge instruction, which included the following paragraph:

"An element of knowledge may be inferred from proof that a defendant deliberately closed his
eyes to what would otherwise be obvious. The knowledge requirement may be satisfied also if
you find from the evidence beyond a reasonable doubt that a defendant acted with a conscious
purpose to avoid learning the truth."

The Sixth Circuit rejected the defendant's argument that this instruction incorporated the
equivalent of a negligence concept, and held that the instruction did not improperly lessen the
government's burden of proving the necessary elements of the offense. Id. at 542. See also
United States v. Hoffman, 918 F.2d 44, 46 (6th Cir.1990) (No error in instructing that knowledge
may be inferred from willful blindness.)

Some instructions from other circuits include the concept that if the jurors conclude the
defendant actually believed the disputed fact did not exist, then they cannot find that the
defendant acted knowingly. For example, Ninth Circuit Instruction 5.07 states:



"You may find that the defendant acted knowingly if you find beyond a reasonable doubt that
the defendant was aware of a high probability that (e.g. drugs were in his automobile) and
deliberately avoided learning the truth.

You may not find such knowledge, however, if you find that the defendant actually believed
that (e.g. no drugs were in his automobile), or if you find that the defendant was simply careless."

The Eighth and Eleventh Circuits follow the Ninth Circuit's approach. See Eighth Circuit
Instruction 7.04 and Eleventh Circuit Special Instruction 15. The Fifth Circuit does not include
this concept. See Fifth Circuit Instruction 1.35.

The only guidance on this subject from the United States Supreme Court is Leary v.

United States, 395 U.S. 6, 89 S.Ct. 1532, 23 L.Ed.2d 57 (1969). In Leary, the defendant
challenged a statutory presumption that anyone who possesses marijuana will be presumed to do
so "knowing" it was imported contrary to federal law. Id. at 30. After noting that the legislative
history of the statute in question was of no help in determining the intended scope of the word
"knowing," the Supreme Court said that it would employ "as a general guide" the definition of
"knowledge" contained in Section 2.02(7) of the Model Penal Code:

"When knowledge of the existence of a particular fact is an element of an offense, such
knowledge is established if a person is aware of a high probability of its existence, unless he
actually believes that it does not exist." Leary, supra at 46 n. 93.

The Second Circuit also relied on this section of the Model Penal Code in its decision in
United States v. Sarantos, supra, 455 F.2d at 881 n. 4. In United States v. Thomas, supra, 484
F.2d at 913-914, the Sixth Circuit's seminal decision on this subject, the Sixth Circuit relied on
Second Circuit law in general, and on Sarantos in particular, in concluding that deliberate
ignorance instructions were proper, but did not specifically mention or address this particular
point.

Instruction 2.09 incorporates the Model Penal Code concept that the defendant must
ignore a high probability that the disputed fact exists. Although the Sixth Circuit has not
explicitly addressed this point, it has repeatedly used the term "obvious risk" in explaining the
situations in which deliberate ignorance will suffice to supply proof of knowledge. Together
with the Supreme Court's approval of this concept as a general guide in Leary, this is a justifiable
clarification of what the term "obvious risk" means.

The instruction does not include the Model Penal Code concept that knowledge cannot be
established if the defendant "actually believes" that the disputed fact does not exist, for two
reasons. First, no Sixth Circuit case has approved or required that this concept be included in a
deliberate ignorance instruction. Second, it injects a troubling and unresolved burden of proof
issue. Does the defendant have the burden of proving he actually believed the disputed fact did
not exist? Or must the government prove beyond a reasonable doubt that the defendant did not
actually believe it? The Official Commentary to Section 2.02(7) of the Model Penal Code says
that the burden is on the defendant to establish "an honest, contrary belief."

Second Circuit decisions have criticized the use of the word "recklessly" in instructions
of this kind, on the ground that it might cause a jury to convict upon a finding of carelessness or
negligence. See United States v. Precision Medical Laboratories, Inc., 593 F.2d 434, 444-445



(2d Cir.1978). But the Second Circuit has refused to reverse where the district court avoids any
confusion by also instructing that mistake or carelessness on the defendant's part is not enough to
convict. Id. at 445. The Sixth Circuit has refused to find plain error under similar circumstances.
See United States v. Hoffman, supra, 918 F.2d at 46-47.



2.10 ACTUAL AND CONSTRUCTIVE POSSESSION

(1) Next, I want to explain something about possession. The government does not necessarily
have to prove that the defendant physically possessed the for you to find him guilty of
this crime. The law recognizes two kinds of possession--actual possession and constructive
possession. Either one of these, if proved by the government, is enough to convict.

(2) To establish actual possession, the government must prove that the defendant had direct,
physical control over the , and knew that he had control of it.

(3) To establish constructive possession, the government must prove that the defendant had the

right to exercise physical control over the , and knew that he had this right, and that he
intended to exercise physical control over at some time, either directly or through other
persons.

(4) For example, if you left something with a friend intending to come back later and pick it up,
or intending to send someone else to pick it up for you, you would have constructive possession
of it while it was in the actual possession of your friend.

(5) But understand that just being present where something is located does not equal possession.
The government must prove that the defendant had actual or constructive possession of the
, and knew that he did, for you to find him guilty of this crime. This, of course, is all for
you to decide.

Use Note

If the government’s theory of possession is that it was actual or constructive, give all
paragraphs of this instruction. If the government’s only theory of possession is that it was
constructive, modify this instruction to delete references to actual possession.

If the government’s only theory of possession is that it was actual, do not give this
instruction; instead, give Instruction 2.10A. This instruction (Instruction 2.10) should not be
given unless there is some evidence of constructive possession.

Committee Commentary 2.10
(current through December 31, 2007)

The Committee changed the possession instructions in two ways. First, the title of
Instruction 2.10 has been changed from Constructive Possession to Actual and Constructive
Possession. The text of the instruction has not been changed; the new title merely describes the
content of the instruction more accurately.

Second, the Committee has added a new instruction, 2.10A Actual Possession. This
instruction is for cases where the government’s only theory of possession is actual. In those
cases, there is no reason for the additional complexity injected by defining constructive
possession and the difference between it and actual possession.



The Committee has also changed the Use Note to make it clear that if the government
uses only a theory of actual possession, it is error to give an instruction on constructive
possession. See United States v. James, 819 F.2d 674 (6th Cir.1987) (reversible error to give
constructive possession instruction where no evidence of constructive possession was presented).
See also United States v. Wolak, 923 F.2d 1193, 1198 (6th Cir.1991) (cautioning against use of
boilerplate possession instruction including concepts of joint and constructive possession when
neither concept was at issue given the facts of the case). Conversely, if the government’s only
theory of possession is that it was constructive, the trial judge should omit the portions of the
instruction defining actual possession.

Panels of the Sixth Circuit have reviewed Pattern Instruction 2.10 and found it proper. In
United States v. Edmondson, 1994 WL 264240, 1994 U.S.App. LEXIS 14973 (6th Cir.
1994)(unpublished), a panel of the Sixth Circuit stated that a constructive possession instruction
which was identical to Instruction 2.10 “accurately stated the law and substantially covered the
charge that [defendant] proposed.” 1994 WL at 4, 1994 LEXIS at 10.

A panel of the Sixth Circuit also considered Pattern Instruction 2.10 in a case where the
question was whether it was error for the district judge to refuse to give the pattern instruction.
In United States v. Jones, 1994 WL 108963, 1994 U.S. App. LEXIS 6907 (6th Cir.
1994)(unpublished), the defendant requested Pattern Instruction 2.10, but instead the trial judge
gave an instruction which provided:

The law recognizes two kinds of possession, actual possession and constructive
possession. A person who knowingly has direct physical control over a thing at a given
time is then in actual possession of it. A person who, although not in actual possession,
knowingly has both the power and the intention at a given time to exercise dominion or
control over a thing, either directly or through another person or persons, is then in
constructive possession of it. ... An act or failure to act is knowingly done if done
voluntarily and intentionally, and not because of mistake or accident or other innocent
reasons. ...

1994 WL at 4, 1994 LEXIS at 14-15. This language defining constructive possession in terms of
power and intention to exercise dominion or control differed slightly from the pattern instruction.
The Jones panel concluded that this instruction appropriately stated the law as described in
United States v. Craven, 478 F.2d 1329, 1333 (6" Cir. 1973), so it was not error to refuse to give
Pattern Instruction 2.10. The court further stated that the pattern instructions were not the only
instructions which could be used in the Sixth Circuit and cited the language from the Judicial
Council Resolution to the effect that the resolution was not adjudicative approval of the pattern
instructions. United States v. Jones, supra, 1994 WL at 5, 1994 LEXIS at 15-16.

The Sixth Circuit continues to define constructive possession by reference to Craven, 478
F.2d at 1333 (6th Cir. 1973). See, e.g., United States v. Reed, 141 F.3d 644, 651 (6th Cir.1998).
Later case law is consistent with this definition of constructive possession. See United States v.
Gibbs, 182 F.3d 408, 424 (6th Cir.1999)(court found sufficient evidence for the jury to conclude
that the defendant had constructive possession and stated that “Constructive possession requires
that a person knowingly have power and intention to exercise control over an object.”), quoting
United States v. Critton, 43 F.3d 1089, 1096 (6th Cir.1995) and citing United States v. Kincaide,



145 F.3d 771 at 782 (6th Cir. 1998).

In United States v. Hill, 142 F.3d 305, 312 (6th Cir. 1998), the court found sufficient
evidence for the jury to infer that defendant had constructive possession where the area where the
drugs were found was occupied by defendant, secured by a padlock with a key in defendant’s
possession, and the area contained male clothing and personal papers with defendant’s name and
address.

1991 Edition

The Sixth Circuit has long approved the concept that a defendant can be convicted of a
possessory offense based on constructive possession. E.g., United States v. Craven, 478 F.2d
1329, 1333 (6th Cir.), cert. denied, 414 U.S. 866, 94 S.Ct. 54, 38 L.Ed.2d 85 (1973); United
States v. Wolfenbarger, 426 F.2d 992, 994-995 (6th Cir.1970); United States v. Burch, 313 F.2d
628, 629 (6th Cir.1963). In Craven, the Sixth Circuit outlined the general principles governing
this subject as follows:

"Possession may be either actual or constructive and it need not be exclusive but may be joint.
(citations omitted) Actual possession exists when a tangible object is in the immediate
possession or control of the party. Constructive possession exists when a person does not have
actual possession but instead knowingly has the power and the intention at a given time to
exercise dominion and control over an object, either directly or through others." Id. at 1333.

Accord United States v. Poulos, 895 F.2d 1113, 1118-1119 (6th Cir.1990); United States
v. Draper, 888 F.2d 1100, 1103 (6th Cir.1989); United States v. Reeves, 794 F.2d 1101, 1105
(6th Cir.), cert. denied, 479 U.S. 963, 107 S.Ct. 463, 93 L.Ed.2d 408 (1986); United States v.
Beverly, 750 F.2d 34, 37 (6th Cir.1984).

In United States v. Ashley, 587 F.2d 841, 845 (6th Cir.1978), the Sixth Circuit cited to an
instruction on the inference to be drawn from unexplained possession of recently stolen property
approved in United States v. Prujansky, 415 F.2d 1045, 1049 (6th Cir.1969), and said that this
instruction "properly set forth the difference between actual and constructive possession." The
Prujansky instruction stated:

"The law recognizes two kinds of possession: actual possession and constructive possession. A
person who knowingly has direct physical control over a thing at a given time is in actual
possession. What is constructive possession? A person not being in actual possession but
having the right to exercise dominion and control over a thing is deemed to be in constructive

possession.
% %k 3k

The mere presence at the situs of property does not constitute possession; that is, a man
innocently at the situs of a property does not mean that he is in possession of it. If he is
innocently at the situs--I say innocently--he isn't deemed to be in possession of it. And that is
logical to you members of the jury, [ am sure." Id. at 1049.

In United States v. Stroble, 431 F.2d 1273, 1277 (6th Cir.1970), the Sixth Circuit cited to
the Second Circuit's decision in United States v. Casalinuovo, 350 F.2d 207 (2d Cir.1965), for a
definition of constructive possession. In Casalinuovo, the Second Circuit defined constructive



possession as "such a nexus or relationship between the defendant and the goods that it is
reasonable to treat the extent of the defendant's dominion and control as if it were actual
possession." Casalinuovo, supra at 209. The Second Circuit approved the following instruction
as "adequate," at least in the absence of an objection:

"Did the defendant Casalinuovo have such possession and control of that room where some of
the goods were found so that it can reasonably be said that he had possession of the
merchandise?" Id.

In United States v. Williams, 526 F.2d 1000, 1003-1004 (6th Cir.1975), the defendant
argued that the district court erred in refusing his requested instruction that the "mere presence of
a short-barreled shotgun under the driver's seat of the car, without some evidence that the driver
exercised some dominion over it, is not sufficient for you to find that it was in the possession of
the driver." The Sixth Circuit rejected this argument on the ground that the defendant's requested
instruction would only have permitted conviction based on a finding of actual possession. The
Sixth Circuit stressed that in addition to correctly defining actual and constructive possession, the
district court had also instructed the jury that the word "knowingly" was added to the definition of
constructive possession to ensure "that no one would be convicted ... because of mistake, or
accident, or innocent reason." See also Federal Judicial Center Instruction 47B and Devitt and
Blackmar Instruction 16.07

This instruction attempts to restate in plain English the general principles governing this
subject stated by the Sixth Circuit in United States v. Craven, supra, 478 F.2d at 1333. It also
includes the concept that mere presence at the place where the property is located is not enough to
establish possession. See United States v. Prujansky, supra, 415 F.2d at 1049.

This instruction should not be given unless there is some evidence supporting a finding of
constructive possession. United States v. James, 819 F.2d 674 (6th Cir.1987) (reversible error to
give constructive possession instruction where no evidence of constructive possession was
presented). See also United States v. Wolak, 923 F.2d 1193, 1198 (6th Cir.1991) (cautions
against use of boilerplate possession instruction including concepts of joint and constructive
possession when neither concept was at issue given the facts of the case).



2.10A ACTUAL POSSESSION

(1) Next, I want to explain something about possession. To establish actual possession, the
government must prove that the defendant had direct, physical control over the , and
knew that he had control of it.

(2) But understand that just being present where something is located does not equal possession.
The government must prove that the defendant had possession of the , and knew that he
did, for you to find him guilty of this crime. This, of course, is all for you to decide.

Use Note

This instruction should be given if the government’s only theory of possession is actual
possession.

Committee Commentary 2.10A
(current through December 31, 2007)

This instruction is new. It is designed for cases in which the government’s only theory of
possession is actual. In those cases, there is no reason for the additional complexity injected by
defining constructive possession and the difference between it and actual possession.



2.11 JOINT POSSESSION

(1) One more thing about possession. The government does not have to prove that the
defendant was the only one who had possession of the . Two or more people can
together share actual or constructive possession over property. And if they do, both are
considered to have possession as far as the law is concerned.

(2) But remember that just being present with others who had possession is not enough to
convict. The government must prove that the defendant had either actual or constructive
possession of the , and knew that he did, for you to find him guilty of this crime. This,
again, is all for you to decide.

Use Note
This instruction should be used only when there is some evidence of joint possession.

Committee Commentary 2.11
(current through December 31, 2007)

The Sixth Circuit reviewed this instruction and concluded that it “correctly states the
law.” In United States v. Chesney, 86 F.3d 564 (6th Cir. 1996), the district judge gave Pattern
Instruction 2.11. The Sixth Circuit held that “a joint possession instruction was applicable in this
case, given that two people were riding in the car in which the gun was found, and the district
court’s instruction correctly states the law.” Id. at 573.

A panel of the Sixth Circuit has cautioned, however, that “A trial judge should not
‘always charge joint possession’” without considering the facts of the case.” United States v.
Woodard, 1993 WL 393092 at 4, 1993 U.S. App. LEXIS 26288 at 11-12 (6th
Cir.1993)(unpublished). The panel ruled that it was not error for the trial judge to give a joint
possession instruction where the jury could find joint possession from the evidence even though
both sides argued only sole possession. /d.

1991 Edition

The Sixth Circuit has long recognized that a defendant need not have exclusive
possession of property to be convicted of a possessory offense. Joint possession will suffice. See
United States v. Craven, 478 F.2d 1329, 1333 (6th Cir.), cert. denied, 414 U.S. 866, 94 S.Ct. 54,
38 L.Ed.2d 85 (1973). But this instruction should not be given unless there is some evidence of
joint possession. See United States v. Wolak, 923 F.2d 1193, 1198 (6th Cir.1991) (cautions
against use of boilerplate possession instruction including concepts of joint and constructive
possession when neither concept was at issue given the facts of the case).

See generally Fifth Circuit Instruction 1.31, Eleventh Circuit Special Instruction 4,
Federal Judicial Center Instruction 47B and Devitt and Blackmar Instruction 16.07.



Chapter 3.00
CONSPIRACY
Table of Instructions

Instruction

3.01A Conspiracy to Commit an Offense--Basic Elements

3.01B Conspiracy to Defraud the United States--Basic Elements

3.02 Agreement

3.03 Defendant's Connection to the Conspiracy

3.04 Overt Acts

3.05 Bad Purpose or Corrupt Motive

3.06 Unindicted, Unnamed or Separately Tried Co-Conspirators

3.07 Venue

3.08 Multiple Conspiracies--Material VVariance From the Indictment

3.09 Multiple Conspiracies--Factors in Determining

3.10 Pinkerton Liability for Substantive Offenses Committed by Others
3.11A Withdrawal as a Defense to Conspiracy

3.11B Withdrawal as a Defense to Substantive Offenses Committed by Others
3.11C Withdrawal as a Defense to Conspiracy Based on the Statute of Limitations
3.12 Duration of a Conspiracy

3.13 Impossibility of Success

3.14 Statements by Co-Conspirators



3.01A CONSPIRACY TO COMMIT AN OFFENSE--BASIC ELEMENTS

(1) Count ___ of the indictment accuses the defendants of a conspiracy to commit the crime of
in violation of federal law. It is a crime for two or more persons to conspire, or agree, to
commit a criminal act, even if they never actually achieve their goal.

(2) A conspiracy is a kind of criminal partnership. For you to find any one of the defendants
guilty of the conspiracy charge, the government must prove each and every one of the following
elements beyond a reasonable doubt:

(A) First, that two or more persons conspired, or agreed, to commit the crime of
(B) Second, that the defendant knowingly and voluntarily joined the conspiracy.

(C) And third, that a member of the conspiracy did one of the overt acts described in the
indictment for the purpose of advancing or helping the conspiracy.

(3) You must be convinced that the government has proved all of these elements beyond a
reasonable doubt in order to find any one of these defendants guilty of the conspiracy charge.

Use Note

This instruction should be followed by Instructions 3.02 through 3.04, plus those of
Instructions 3.05 through 3.14 as are appropriate given the facts of the particular case.

Paragraph (2)(C) should be deleted when the statute under which the defendant is charged
does not require proof of an overt act. In such cases, all references to overt acts in other
instructions should also be deleted.

If the object offense is not charged and defined elsewhere in the instructions, it must be
defined at some point in the conspiracy instructions.

Committee Commentary 3.01A
(current through December 31, 2007)

The Committee made no change in the instruction.

As the 1991 Commentary states, some statutes contain their own separate conspiracy
provisions that do not require an overt act. See, e.g., Salinas v. United States, 522 U.S. 52
(1997)(RICO conspiracy under 18 U.S.C. § 1962(d) does not require an overt act); United States
v. Shabani, 513 U.S. 10 (1994)(controlled substances conspiracy under 21 U.S.C. § 846 does not
require an overt act); United States v. Hayter Qil Co., 51 F.3d 1265 (6™ Cir. 1995)(antitrust
conspiracy to fix prices under § 1 of the Sherman Act, 15 U.S.C. § 1, does not require an overt
act). In such cases, paragraph (2)(C) should be deleted, along with all references in other



instructions to the subject of overt acts.
1991 Edition

The Supreme Court has long recognized that "the commission of the substantive offense
and a conspiracy to commit it are separate and distinct offenses.” E.g., Pinkerton v. United States,
328 U.S. 640, 643, 66 S.Ct. 1180, 1181, 90 L.Ed. 1489 (1946). As stated by the Sixth Circuit in
United States v. Van Hee, 531 F.2d 352, 357 (6th Cir.1976), "a conspiracy to commit a crime is a
different offense from the crime that is the object of the conspiracy.” An equally well-settled
corollary is that to convict a defendant of conspiracy does not require proof that the object of the
conspiracy was achieved. E.g., United States v. Fruehauf Corp., 577 F.2d 1038, 1071 (6th Cir.),
cert. denied, 439 U.S. 953, 99 S.Ct. 349, 58 L.Ed.2d 344 (1978). "The gist of the crime of
conspiracy is the agreement to commit an illegal act, not the accomplishment of the illegal act.”
Id.

The purpose of this instruction is to briefly outline the basic elements of conspiracy. See
generally 18 U.S.C. s 371. It is modeled after Federal Judicial Center Instruction 62. It follows
the basic format for defining the crime used in Instruction 2.02. It is meant to be followed by
Instructions 3.02 through 3.04, plus those of instructions 3.05 through 3.14 as are appropriate
given the facts of the particular case.

Some federal statutes contain their own separate conspiracy provision that does not
require the commission of an overt act. See, e.g., 21 U.S.C. s 846. In such cases paragraph
(2)(C) should be deleted, along with all references in other instructions to the subject of overt
acts. See, e.g., United States v. Schultz, 855 F.2d 1217, 1222 (6th Cir.1988) (“conviction of
conspiracy under 21 U.S.C. section 846 does not require proof of an overt act™). See also United
States v. Nelson, 922 F.2d 311, 317-318 (6th Cir.1990) (No instruction on overt acts is necessary
even if the indictment lists overt acts committed in furtherance of the conspiracy).

Generally speaking, the government need not prove any special mens rea beyond the
degree of criminal intent required for the object offense in order to convict a defendant of
conspiracy. United States v. Feola, 420 U.S. 671, 686-696, 95 S.Ct. 1255, 1264-1270, 43 L.Ed.2d
541 (1975). See also Committee Commentary 3.05 (no instruction on bad purpose or corrupt
motive recommended). Instruction 3.03, which requires the government to prove that the
defendant knew the conspiracy's main purpose, and voluntarily joined it "intending to help
advance or achieve its goals," should suffice in most cases, particularly where the object offense
is also charged and defined elsewhere in the instructions.

If the object offense is not charged and defined elsewhere, it must be defined at some
point in the conspiracy instructions. See United States v. Vaglica, 720 F.2d 388, 391 (5th
Cir.1983) (“"serious" error not to do so). In order not to interrupt the continuity of the conspiracy
instructions, the Committee suggests that in such cases, the object offense be defined either after
the first sentence of this instruction, or following Instruction 3.04.



3.01B CONSPIRACY TO DEFRAUD THE UNITED STATES--BASIC ELEMENTS

(1) Count ___ of the indictment accuses the defendants of a conspiracy to defraud the United
States by dishonest means in violation of federal law. It is a crime for two or more persons to
conspire, or agree, to defraud the United States, even if they never actually achieve their goal.

(2) A conspiracy is a kind of criminal partnership. For you to find any one of the defendants
guilty of the conspiracy charge, the government must prove each and every one of the following
elements beyond a reasonable doubt:

(A) First, that two or more persons conspired, or agreed, to defraud the United States, or one of
its agencies or departments, by dishonest means. The word "defraud" is not limited to its ordinary
meaning of cheating the government out of money or property. "Defraud” also means impairing,
obstructing or defeating the lawful function of any government agency or department by
dishonest means.

(B) Second, the government must prove that the defendant knowingly and voluntarily joined the
conspiracy.

(C) And third, the government must prove that a member of the conspiracy did one of the overt
acts described in the indictment for the purpose of advancing or helping the conspiracy.

(3) You must be convinced that the government has proved all of these elements beyond a
reasonable doubt in order to find any one of these defendants guilty of the conspiracy charge.

[(4) This crime does not require proof that the defendants intended to directly commit the fraud
themselves. Proof that they intended to use a third party as a go-between may be sufficient. But
the government must prove that the United States or one of its agencies or departments was the
ultimate target of the conspiracy, and that the defendants intended to defraud.]

Use Note

This instruction should be followed by Instructions 3.02 through 3.04, plus those of
Instructions 3.05 through 3.14 as are appropriate given the facts of the particular case.

Appropriate "to defraud the United States" language should be substituted in Instructions 3.02
through 3.14 in place of the "to commit the crime of" language that appears in those instructions.

Bracketed paragraph (4) should be included when there is evidence that a third party served
as an intermediary between the defendants and the United States.
Committee Commentary 3.01B

(current through December 31, 2007)

The Committee made no change in the instruction.



The Sixth Circuit continues to distinguish between conspiracies under the offense clause
and conspiracies under the defraud clause of 18 U.S.C. § 371. See, e.g., United States v. Khalife,
106 F.3d 1300 (6" Cir. 1997); United States v. Kraig, 99 F.3d 1361 (6™ Cir. 1996). The court has
identified some distinctions between a conspiracy to commit an offense and a conspiracy to
defraud the U.S. For example, in Khalife, the court explained, “there is no ‘substantive’ offense
underlying a § 371 conspiracy to defraud. Thus, it is unnecessary to refer to any substantive
offense when charging a 8 371 conspiracy to defraud, and it is also unnecessary to prove the
elements of a related substantive offense.” Khalife, 106 F.3d at 1303.

Despite broad dicta to the contrary in United States v. Minarik, 875 F.2d 1186 (6" Cir.
1989), a conspiracy may usually be charged under the defraud clause even if the object of the
conspiracy was to commit one or more specific offenses. Cases decided subsequent to Minarik
have limited the decision to its narrow facts. See United States v. Khalife, supra at 1303-04
(discussing Minarik and subsequent cases). For example, in Kraig, the court held that a defraud
clause charge was appropriate where the conspiracy alleged violation of more than one statute.
Kraig, 99 F.3d at 1367. In Khalife, the court stated the law “does not require, in circumstances
such as these, that the conspiracy be charged only under the “‘offense’ clause of § 371.” 106 F.3d
at 1306. Indeed, a conspiracy could be charged under both prongs of § 371 if it had the dual
objects of defrauding the United States and committing offenses against the United States, in
which case, instructions for both prongs should be given.

1991 Edition

The general federal conspiracy statute, 18 U.S.C. 8 371, prohibits two distinct types of
conspiracies. The first is any conspiracy to "commit any offense” against the United States. The
second is any conspiracy to "defraud the United States or any agency thereof.” See generally
United States v. Levinson, 405 F.2d 971, 977 (6th Cir.1968), cert. denied, 395 U.S. 958, 89 S.Ct.
2097, 23 L.Ed.2d 744 (1969). This instruction is designed for use in connection with indictments
charging a conspiracy to defraud the United States. It should be followed by Instructions 3.02
through 3.04, plus those of instructions 3.05 through 3.14 as are appropriate given the facts of the
particular case. Appropriate "to defraud the United States™ language should be substituted in
Instructions 3.02 through 3.14 in place of the "to commit the crime of" language that appears in
those instructions.

Bracketed paragraph (4) should be included when there is evidence that the defendants
intended to accomplish the fraud by going through or manipulating a third party. In Tanner v.
United States, 483 U.S. 107, 129- 132, 107 S.Ct. 2739, 2752-2754, 97 L.Ed.2d 90 (1987), the
Supreme Court accepted the government's argument that a conspiracy to defraud the United
States under s 371 may be committed indirectly by the use of third parties. "The fact that a false
claim passes through the hands of a third party on its way ... to the United States™ does not relieve
the defendants of criminal liability. 1d. at 129, 107 S.Ct. at 2752. The Supreme Court remanded
in Tanner for consideration of whether the evidence supported the government's theory that the
defendants conspired to manipulate a third party in order to cause that third party to make
misrepresentations to a federal agency. Id. at 132, 107 S.Ct. at 2754. See also United States v.
Gibson, 881 F.2d 318, 321 (6th Cir.1989) ("a conspiracy (to defraud) could be directed at the



United States as a target and yet be effected through a third party such as a private business").

In prosecutions under the conspiracy to defraud clause of 18 U.S.C. s 371, the United
States must be the target of the conspiracy. Tanner v. United States, supra, 483 U.S. at 128-132,
107 S.Ct. at 2751-2754. Accord United States v. Minarik, 875 F.2d 1186, 1191 (6th Cir.1989).
In prosecutions brought under the conspiracy to commit an offense clause of s 371, the United
States need not be the target. United States v. Gibson, supra, 881 F.2d at 321.

The term "defraud” has a broader meaning than simply cheating the government out of
property or money. United States v. Minarik, supra, 875 F.2d at 1190. It includes "any
conspiracy for the purpose of impairing, obstructing or defeating the lawful function of any
department of government,” Tanner v. United States, supra, 483 U.S. at 128, 107 S.Ct. at 2751, by
"deceit, craft, or trickery, or at least by means that are dishonest.” Minarik, supra at 1190- 1191,
quoting Hammerschmidt v. United States, 265 U.S. 182, 188, 44 S.Ct. 511, 512, 68 L.Ed. 968
(1924). See also United States v. Shermetaro, 625 F.2d 104, 109 (6th Cir.1980); United States v.
Levinson, supra, 405 F.2d at 977.



3.02 AGREEMENT

(1) With regard to the first element--a criminal agreement--the government must prove that two
or more persons conspired, or agreed, to cooperate with each other to commit the crime of

(2) This does not require proof of any formal agreement, written or spoken. Nor does this
require proof that everyone involved agreed on all the details. But proof that people simply met
together from time to time and talked about common interests, or engaged in similar conduct, is
not enough to establish a criminal agreement. These are things that you may consider in deciding
whether the government has proved an agreement. But without more they are not enough.

(3) What the government must prove is that there was a mutual understanding, either spoken or
unspoken, between two or more people, to cooperate with each other to commit the crime of
. This is essential.

(4) An agreement can be proved indirectly, by facts and circumstances which lead to a
conclusion that an agreement existed. But it is up to the government to convince you that such
facts and circumstances existed in this particular case.

[(5) One more point about the agreement. The indictment accuses the defendants of conspiring
to commit several federal crimes. The government does not have to prove that the defendants
agreed to commit all these crimes. But the government must prove an agreement to commit at
least one of them for you to return a guilty verdict on the conspiracy charge.]

Use Note

Bracketed paragraph (5) should be included when the indictment alleges multiple object
offenses. It is unclear whether an augmented unanimity instruction specifically requiring
unanimous agreement on the same object offense is necessary. See generally Instruction 8.03B
and Committee Commentary.

Specific instructions that an agreement between a defendant and a government agent will
not support a conspiracy conviction may be required where important given the facts of the
particular case.

Committee Commentary 3.02
(current through December 31, 2007)

The Committee made no change in the instruction.

The Sixth Circuit continues to recognize that the agreement required for conspiracy need
not be a formal agreement; rather, a tacit agreement or mutual understanding is sufficient. United
States v. Maliszewski, 161 F.3d 992, 1006 (6™ Cir. 1998), quoting United States v. Lloyd, 10 F.3d
1197, 1210 (6" Cir. 1993). See also United States v. Ledezma, 26 F.3d 636, 640 (6" Cir. 1994),
citing United States v. Pearce, 912 F.2d 159, 161 (6" Cir. 1990)(a tacit or material understanding



is sufficient)(emphasis added).

A defendant cannot be convicted of conspiracy merely because she associated with
members of the conspiracy. United States v. Ledezma, supra, citing United States v. Lee, 991
F.2d 343, 348 (6™ Cir. 1993).

In United States v. Watkins, 1994 WL 464193, 1994 U.S. App. LEXIS 23886 (6™ Cir.
1994)(unpublished), a panel of the court quoted the third sentence of paragraph (2) of the
instruction with approval. In that case, the district court gave the pattern instruction, and a panel
of the Sixth Circuit found no error in the district court’s refusal to give a supplemental instruction
stating that mere presence at the scene of a crime and knowledge that a crime is being committed
are not sufficient. The panel described the pattern instruction as “thorough and adequate.”
United States v. Watkins, supra, 1994 WL at 3, 1994 LEXIS at 7, quoting the third sentence of
paragraph (2).

Bracketed paragraph (5) applies to cases where a single conspiracy count includes
multiple objects. Recent Supreme Court cases on unanimity and multiple means of committing a
single crime are discussed in detail in the 2005 Committee Commentary to Instructions 8.03A and
8.03B.

Indictments charging controlled substance conspiracies under 21 U.S.C. 8 846 may
include multiple drugs as objects of the agreement. When an augmented unanimity instruction is
given and the jury returns a general verdict of guilty to a charge that the conspiratorial agreement
covered multiple drugs, the general verdict is ambiguous if it cannot be determined whether jurors
agreed as to “one or another of the multiple drugs allegedly involved in a conspiracy.” United
States v. Neuhausser, 241 F.3d 460, 470 (6™ Cir. 2001)(discussing United States v. Dale, 178 F.3d
429 (6™ Cir. 1999)). Under these conditions the defendant must be sentenced as if he conspired
only as to the drug with the lower penalty. United States v. Dale, supra at 432-34. Under these
circumstances the judge should use a special verdict form. See Neuhausser, 241 F.3d at 472 n.8
(“[W]e do not wish to discourage the Government or the trial court from using separate counts,
special verdict forms, or more specific instructions in future cases involving multiple-object
conspiracies. Plainly, it is appropriate to take any reasonable steps which might ensure that the
jury properly understands the task before it, and that its resulting verdict is susceptible of only one
interpretation.”) On the other hand, if the indictment and the instructions consistently refer to the
multiple drugs using the conjunctive “and,” the general verdict is not ambiguous and the sentence
is not limited to the lesser penalty. Id. at 468-70.

On the question of whether a general verdict of guilty on a multi-object conspiracy count
can stand when one of the objects is disqualified as a basis for the conviction, see Griffin v.
United States, 502 U.S. 46 (1991). In Griffin, the Court held that the validity of the general
verdict depends on the reason that one of the objects was disqualified. If the object was
disqualified as unconstitutional or not legally sufficient (for example, due to a statute of
limitations), the verdict had to be set aside. Griffin, 502 U.S. at 52-56, citing inter alia Yates v.
United States, 354 U.S. 298 (1957); Stromberg v. California, 283 U.S. 359 (1931); Williams v.
North Carolina, 317 U.S. 287 (1942); and Bachellar v. Maryland, 397 U.S. 564 (1970). On the
other hand, if one of the objects in a multi-object conspiracy count was disqualified not because it



was held unconstitutional or illegal but merely because it was supported by insufficient evidence,
the verdict can stand (assuming the evidence is sufficient for any one of the objects charged).
Griffin, 502 U.S. at 56. The Court distinguished between objects disqualified by legal error (a
mistake about the law) which require the verdict to be set aside, and objects disqualified by
insufficiency of proof (a mistake concerning the weight or factual import of the evidence) which
allow the verdict to stand. 1d. at 56-59.

1991 Edition

18 U.S.C. § 371 states that "two or more persons"” must conspire in order to establish a
conspiracy. This statute has been consistently interpreted to require proof of an agreement
between the defendant and at least one other person as "an absolute prerequisite™ to a conspiracy
conviction. E.g., United States v. Bouquett, 820 F.2d 165, 168 (6th Cir.1987). Accord United
States v. Phillips, 630 F.2d 1138, 1146-1147 (6th Cir.1980); United States v. Sandy, 605 F.2d
210, 215 (6th Cir.), cert. denied, 444 U.S. 984, 100 S.Ct. 490, 62 L.Ed.2d 412 (1979); United
States v. Williams, 503 F.2d 50, 54 (6th Cir.1974). It is "clear that the crime of conspiracy cannot
be committed by an individual acting alone since, by definition, conspiracy is a group offense."”
United States v. Sachs, 801 F.2d 839, 845 (6th Cir.1986). See also United States v. Bostic, 480
F.2d 965, 968 (6th Cir.1973) ("There must be at least two participants in a conspiracy ... (0)ne
man cannot conspire with himself.").

Sixth Circuit decisions have repeatedly defined the nature of the agreement that the
government must prove as ""an agreement between two or more persons to act together in
committing an offense.” E.g., United States v. Reifsteck, 841 F.2d 701, 704 (6th Cir.1988);
United States v. Butler, 618 F.2d 411, 414 (6th Cir.), cert. denied, 447 U.S. 927, 100 S.Ct. 3024,
65 L.Ed.2d 1121 (1980); United States v. Richardson, 596 F.2d 157, 162 (6th Cir.1979); United
States v. Williams, 503 F.2d 50, 54 (6th Cir.1974). See also United States v. Bostic, supra, 480
F.2d at 968 (*"(a)n agreement or understanding between two or more of the defendants whereby
they become definitely committed to cooperate for the accomplishment of the (criminal) object™).

Because conspirators "do not usually make oral or written agreements of their illegal plans
with exactitude,” United States v. Duff, 332 F.2d 702, 705 (6th Cir.1964), it is well-established
that the government does not have to prove that there was any formal written or spoken
agreement. 1d. Accord United States v. Frost, 914 F.2d 756, 762 (6th Cir.1990); Blue v. United
States, 138 F.2d 351, 360 (6th Cir.1943), cert. denied, 322 U.S. 736, 64 S.Ct. 1046, 88 L.Ed. 1570
(1944). Nor must the government prove that there was agreement on all the details of how the
crime would be carried out. E.g., United States v. Schultz, 855 F.2d 1217, 1221 (6th Cir.1988).

Pattern instructions from other circuits commonly include language that mere association,
discussion of common interests or similar conduct does not necessarily prove, or is not enough,
standing alone, to prove a criminal agreement. See Fifth Circuit Instruction 2.21, Eighth Circuit
Instruction 5.06B, Ninth Circuit Instruction 8.05A and Eleventh Circuit Offense Instruction 4.1.
See also United States v. Davenport, 808 F.2d 1212, 1218 (6th Cir.1987) (quoting instructions
that "mere association ..., similarity of conduct ..., assembl(y) ... and discuss(ion) (of) common
aims" does not necessarily establish the existence of a conspiracy).



What the government must prove "is that the members in some way or manner ...
positively or tacitly came to a mutual understanding to try to accomplish a common and unlawful
plan." United States v. Duff, supra, 332 F.2d at 706. A "tacit or mutual understanding” among the
parties will suffice. E.g., United States v. Pearce, 912 F.2d 159, 161 (6th Cir.1990); United States
v. Hughes, 891 F.2d 597, 601 (6th Cir.1989); United States v. Ellzey, 874 F.2d 324, 328 (6th
Cir.1989); United States v. Bavers, 787 F.2d 1022, 1026 (6th Cir.1985).

It is well-established that the government does not have to present direct evidence of an
agreement. E.g., United States v. Thompson, 533 F.2d 1006, 1009 (6th Cir.), cert. denied, 429
U.S. 939, 97 S.Ct. 353, 50 L.Ed.2d 308 (1976); United States v. Levinson, 405 F.2d 971, 985-986
(6th Cir.1968), cert. denied, 395 U.S. 958, 89 S.Ct. 2097, 23 L.Ed.2d 744 (1969); Windsor v.
United States, 286 Fed. 51, 53 (6th Cir.), cert. denied, 262 U.S. 748, 43 S.Ct. 523, 67 L.Ed. 1212
(1923). The rationale for this rule is that "(s)ecrecy and concealment are essential features of
(any) successful conspiracy,” United States v. Webb, 359 F.2d 558, 563 (6th Cir.), cert. denied,
385 U.S. 824, 87 S.Ct. 55, 17 L.Ed.2d 61 (1966), so that "it is a rare case in which (direct)
evidence may be found." United States v. Richardson, supra, 596 F.2d at 162. Accord United
States v. Miller, 358 F.2d 696, 697 (6th Cir.1966). An agreement "may be inferred from
circumstantial evidence that can reasonably be interpreted as participation in a common plan,”
United States v. Ellzey, supra, 874 F.2d at 328; United States v. Reifsteck, supra, 841 F.2d at 704;
United States v. Bavers, supra, 787 F.2d at 1026, or "from acts done with a common purpose.”
United States v. Frost, 914 F.2d 756, 762 (6th Cir.1990); United States v. Ayotte, 741 F.2d 865,
867 (6th Cir.), cert. denied, 469 U.S. 1076, 105 S.Ct. 574, 83 L.Ed.2d 514 (1984).

Bracketed paragraph (5) should be included when the indictment alleges multiple object
offenses. A single conspiracy may involve multiple object offenses. Braverman v. United States,
317 U.S. 49, 52-54, 63 S.Ct. 99, 101- 102, 87 L.Ed. 23 (1942). But proof that the defendants
conspired to commit only one offense is sufficient to convict. See 18 U.S.C. s 371 (prohibiting
two or more persons from conspiring to commit "any" offense).

The Sixth Circuit has not directly addressed whether the trial court must give an
augmented unanimity instruction specifically telling the jurors that they must unanimously agree
on the same object offense in order to convict. But the general rule in the Sixth Circuit is that no
augmented unanimity instruction is required unless special circumstances are present. See
Committee Commentary to Instruction 8.03A--Unanimity of Theory. In United States v.
Bouquett, 820 F.2d 165, 169 (6th Cir.1987), the Sixth Circuit rejected the defendant's argument
that his conspiracy conviction should be reversed because the trial court's instructions permitted
the jury to convict based on alternate theories of who in particular the defendant conspired with in
the context of a single conspiracy. The Sixth Circuit held that these alternate theories did not
create "two conceptual groupings requiring an augmented unanimity instruction, and stated that
"this court does not require jurors to agree unanimously as to a theory of guilt where a single
generic offense may be committed by a variety of acts."

Of the circuits that have drafted pattern instructions, only the Eighth and Eleventh Circuits
explicitly require the jury to reach unanimous agreement on the same object offense. See Eighth
Circuit Instruction 5.06F and Eleventh Circuit Offense Instruction 4.2. Both circuits rely on
United States v. Ballard, 663 F.2d 534, 544 (5th Cir.1981), as authority for the proposition that



such an instruction is required.

Related to this is the problem posed by cases where the jury is instructed on multiple
object offenses, and returns a general verdict of guilty, but there was insufficient evidence to
support one of the object offenses. See Yates v. United States, 354 U.S. 298, 311-312, 77 S.Ct.
1064, 1 L.Ed.2d 1356 (1957) (a general verdict of guilty on a multi-object count must be set aside
when the verdict is "supportable on one ground, but not on another, and it is impossible to tell
which ground the jury selected™). See also United States v. Beverly, 913 F.2d 337 (7th Cir.1990),
cert. granted sub nom. Griffin v. United States, _ U.S. __, 111 S.Ct. 951, 112 L.Ed.2d 1039
(1991) (No. 90- 6352) (same issue).

In United States v. Schultz, supra, 855 F.2d at 1221, the Sixth Circuit approvingly cited
the First Circuit's decision in United States v. Anello, 765 F.2d 253, 262-263 (1st Cir.), cert.
denied, 474 U.S. 996, 106 S.Ct. 411, 88 L.Ed.2d 361 (1985), for the proposition that a conditional
agreement to purchase controlled substances if the quality is adequate is sufficient to support a
conspiracy conviction. The Sixth Circuit then went on to hold that a failure to complete the
substantive object offense as a result of disagreements among the conspirators over the details of
performance did not preclude the existence of a conspiratorial agreement.

In United States v. S & Vee Cartage Company, Inc., 704 F.2d 914, 920 (6th Cir.), cert.
denied, 464 U.S. 935, 104 S.Ct. 343, 78 L.Ed.2d 310 (1983), a corporate defendant and two of its
officers were convicted of making and conspiring to make false pension and welfare fund
statements, in violation of 18 U.S.C. s 1027 and 18 U.S.C. s 371. On appeal, the three defendants
argued that their conspiracy convictions should be reversed on the theory that a criminal
conspiracy cannot exist between a corporation and its officers acting as agents of the corporation.
The Sixth Circuit rejected this argument, and held that in criminal cases a corporation may be
convicted of conspiring with its officers. In doing so, the Sixth Circuit rejected agency principles
that treat the acts of corporate officers as the acts of the corporation as a single legal entity.
Accord United States v. Ames Sintering Co., 927 F.2d 232 (6th Cir.1990); United States v.
Mahar, 801 F.2d 1477, 1488 (6th Cir.1986).

It is settled that "proof of an agreement between a defendant and a government agent or
informer will not support a conspiracy conviction.” United States v. Pennell, 737 F.2d 521, 536
(6th Cir.1984), cert. denied, 469 U.S. 1158, 105 S.Ct. 906, 83 L.Ed.2d 921 (1985). Where
important given the facts of the particular case, specific instructions on this point may be
required. United States v. Nunez, 889 F.2d 1564, 1568-1570 (6th Cir.1989).

Wharton's Rule, which may require proof that more than two persons conspired together,
only applies to federal crimes that by definition require voluntary concerted criminal activity by a
plurality of agents. See lannelli v. United States, 420 U.S. 770, 777-786, 95 S.Ct. 1284, 43
L.Ed.2d 616 (1975). And it does not apply at all if there is legislative intent to the contrary. Id.
See also United States v. Finazzo, 704 F.2d 300, 305-306 (6th Cir.), cert. denied, 463 U.S. 1210,
103 S.Ct. 3543, 77 L.Ed.2d 1392 (1983).



3.03 DEFENDANT'S CONNECTION TO THE CONSPIRACY

(1) If you are convinced that there was a criminal agreement, then you must decide whether the
government has proved that the defendants knowingly and voluntarily joined that agreement.
You must consider each defendant separately in this regard. To convict any defendant, the
government must prove that he knew the conspiracy's main purpose, and that he voluntarily
joined it intending to help advance or achieve its goals.

(2) This does not require proof that a defendant knew everything about the conspiracy, or
everyone else involved, or that he was a member of it from the very beginning. Nor does it
require proof that a defendant played a major role in the conspiracy, or that his connection to it
was substantial. A slight role or connection may be enough.

(3) But proof that a defendant simply knew about a conspiracy, or was present at times, or
associated with members of the group, is not enough, even if he approved of what was happening
or did not object to it. Similarly, just because a defendant may have done something that
happened to help a conspiracy does not necessarily make him a conspirator. These are all things
that you may consider in deciding whether the government has proved that a defendant joined a
conspiracy. But without more they are not enough.

(4) What the government must prove is that a defendant knew the conspiracy's main purpose,
and that he voluntarily joined it intending to help advance or achieve its goals. This is essential.

(5) A defendant's knowledge can be proved indirectly by facts and circumstances which lead to a
conclusion that he knew the conspiracy's main purpose. But it is up to the government to
convince you that such facts and circumstances existed in this particular case.

Use Note

Additional instructions may be appropriate in cases involving defendants who were
merely purchasers of stolen goods or contraband, or who were merely suppliers of goods or other
items used to commit a crime.

Committee Commentary 3.03
(current through December 31, 2007)

The Committee made no change in the instruction.

A panel of the Sixth Circuit has endorsed paragraph (2) of this instruction as an accurate
statement of the law. In United States v. Gray, 1992 WL 56997, 1992 U.S. App. LEXIS 5619 (6"
Cir. 1992)(unpublished), the district court gave an instruction on conspiracy under 21 U.S.C. §
846 with language almost identical to that in paragraph (2). The panel stated, “The instruction
accurately stated the law (citing United States v. Betancourt, 838 F.2d 168 (6™ Cir. 1988)). The
language complained of is identical to that contained in this circuit’s model jury instructions. ...
We find that the instruction, considered in its entirety, did not likely mislead the jury regarding
the burden of proof required.” Gray, 1992 WL 56997 at 11, 1992 LEXIS at 33 (6™ Cir. 1992).



Regarding the accuracy of paragraph (2), see also United States v. Ross, 190 F.3d 446 (6" Cir.
1999). In Ross, the court stated that, “The government need not show that a defendant
participated in all aspects of the conspiracy; it need only prove that the defendant was a party to
the general conspiratorial agreement. Although the connection between the defendant and the
conspiracy need only be slight, an agreement must be shown beyond a reasonable doubt.” Id. at
450, citing United States v. Avery, 128 F.3d 966, 971 (6™ Cir. 1997).

A panel of the Sixth Circuit has also endorsed paragraph (3) of this instruction. In United
States v. Chubb, 1993 WL 131922 (6™ Cir. 1993)(unpublished), a defendant asked the trial court
to instruct that “mere association” with the conspiracy was not enough to convict under 21 U.S.C.
8 846, and the court failed to include this proffered instruction. A panel of the Sixth Circuit
stated that the proffered instruction was a correct statement of the law and noted that it was
similar to Pattern Instruction 3.03(3). The panel stated that the pattern instructions are not
binding on district courts but are only a guide. Chubb, 1993 WL 131922 at 6 n.5. The panel
concluded that failure to give the proffered instruction was not reversible error in this case based
on the other instructions given and the defendant’s theory of defense.

Generally, conspiracy law in the Sixth Circuit has not changed significantly in recent
years. This conclusion is reflected in the court’s discussion of conspiracy law below:

The judicial iterations in conspiracy cases of the black-letter law concerning the
manner in which a conspiracy may be proved are so familiar and have been repeated so
often as to have become a virtual mantra. But we hesitate to omit them here, lest some
unwritten rule of judicial review be offended. Hence: “ ... Every member of a conspiracy
need not be an active participant in every phase of the conspiracy, so long as he is a party
to the general conspiratorial agreement. Participation in the conspiracy’s common
purpose and plan may be inferred from the defendant’s actions and reactions to the
circumstances. However, mere presence at the crime scene is insufficient to show
participation. And the connection of the defendant to the conspiracy need only be slight,
if there is sufficient evidence to establish that connection beyond a reasonable doubt.”

United States v. Maliszewski, 161 F.3d 992, 1006 (6" Cir. 1998)(citations and internal quotations
omitted)(citing United States v. Hernandez, 31 F.3d 354, 358 (6™ Cir. 1994)).

1991 Edition

In order to establish a defendant's connection to a conspiracy, the government must prove
that he "knew of the conspiracy, and that he knowingly and voluntarily joined it." United States
v. Christian, 786 F.2d 203, 211 (6th Cir.1986). Accord United States v. Bibby, 752 F.2d 1116,
1124 (6th Cir.1985) ("An essential part of any conspiracy conviction is a showing that a particular
defendant knew of and adopted the conspiracy's main objective."), cert. denied, 475 U.S. 1010,
106 S.Ct. 1183, 89 L.Ed.2d 300 (1986). See also United States v. Hamilton, 689 F.2d 1262, 1275
(6th Cir.1982) ("the evidence here plainly shows that (the defendant) knew of the conspiracy and
voluntarily became a participant in it"), cert. denied, 459 U.S. 1117, 103 S.Ct. 753, 74 L.Ed.2d
971 (1983); United States v. Mayes, 512 F.2d 637, 647 (6th Cir.) (defendant must join "with
knowledge of the conspiracy and its purpose”), cert. denied, 422 U.S. 1008, 95 S.Ct. 2629, 45



L.Ed.2d 670 (1975); United States v. Levinson, 405 F.2d 971, 985 (6th Cir.1968) (defendant must
"know of the conspiracy, associate himself with it and knowingly contribute his efforts in its
furtherance"), cert. denied, 395 U.S. 958, 89 S.Ct. 2097, 23 L.Ed.2d 744 (1969).

To convict a defendant of conspiracy, "two different types of intent are generally required-
-the basic intent to agree, which is necessary to establish the existence of the conspiracy, and the
more traditional intent to effectuate the object of the conspiracy.” United States v. United States
Gypsum Co., 438 U.S. 422, 443 n. 20, 98 S.Ct. 2864, 2877 n. 20, 57 L.Ed.2d 854 (1978).

It is not uncommon for conspiracy instructions to require proof that the defendant
"willfully” joined the conspiracy. See for example United States v. Davenport, 808 F.2d 1212,
1218 (6th Cir.1987); United States v. Piccolo, 723 F.2d 1234, 1240 (6th Cir.1983), cert. denied,
466 U.S. 970, 104 S.Ct. 2342, 80 L.Ed.2d 817 (1984). To the extent that the term "willfully"
connotes some extra mental state beyond that required for conviction of the substantive offense
that is the object of the conspiracy, it is inconsistent with the Supreme Court's decision in United
States v. Feola, 420 U.S. 671, 686-696, 95 S.Ct. 1255, 1264-1270, 43 L.Ed.2d 541 (1975)
(generally speaking, the government need not prove anything more than the degree of criminal
intent necessary for the substantive offense in order to convict a defendant of conspiracy). To
avoid confusion, the Committee has substituted the word "voluntarily” for "willfully."

Although the government must prove that the defendant knew the conspiracy's main
purpose, "(s)ecrecy and concealment are essential features of (a) successful conspiracy ... (and)
(h)ence the law rightly gives room for allowing the conviction of those discovered upon showing
sufficiently the essential nature of the plan and their connections with it, without requiring
evidence of knowledge of all its details.” United States v. Miller, 358 F.2d 696, 697 (6th
Cir.1966), quoting Blumenthal v. United States, 332 U.S. 539, 557, 68 S.Ct. 248, 256, 92 L.Ed.
154 (1947). The defendant "must know the purpose of the conspiracy, but not necessarily the full
scope thereof, the detailed plans, operation, membership, or even the purpose of the other
members of the conspiracy." United States v. Warner, 690 F.2d 545, 550 (6th Cir.1982), quoting
United States v. Shermetaro, 625 F.2d 104, 108 (6th Cir.1980). See also United States v.
Chambers, 382 F.2d 910, 913 (6th Cir.1967) ("A person may be guilty of conspiracy even though
he has limited knowledge as to the scope of the conspiracy and no knowledge of details of the
plan or operation in furtherance thereof or of the membership in the conspiracy or of the part
played by each member and the division of the spoils.”).

Related to this, it is not necessary that a defendant be a member of the conspiracy from the
very beginning. E.g., United States v. Stephens, 492 F.2d 1367, 1373 (6th Cir.), cert. denied, 419
U.S. 852, 95 S.Ct. 93, 42 L.Ed.2d 83 (1974).

Knowledge of the existence of a conspiracy cannot be avoided by closing one's eyes "to
what (is) going on about him." United States v. Smith, 561 F.2d 8, 13 (6th Cir.), cert. denied, 434
U.S. 958, 98 S.Ct. 487, 54 L.Ed.2d 317 (1977). In such cases, a deliberate ignorance instruction
may be appropriate. See Instruction 2.09.

A defendant's knowledge of a conspiracy need not be proved by direct evidence.
Circumstantial evidence will suffice. E.g., United States v. Christian, supra, 786 F.2d at 211;



United States v. Richardson, 596 F.2d 157, 162 (6th Cir.1979); United States v. Levinson, supra,
405 F.2d at 985. See also United States v. Martin, 920 F.2d 345, 348 (6th Cir.1990) (knowledge
inferred from various circumstances).

In cases involving alleged co-conspirators who were merely purchasers of stolen goods or
contraband, or suppliers of goods or other items used to commit a crime, additional instructions
may be appropriate. See United States v. Meyers, 646 F.2d 1142, 1145 (6th Cir.1981); United
States v. Grunsfeld, 558 F.2d 1231, 1235-1237 (6th Cir.), cert. denied, 424 U.S. 872, 98 S.Ct.
219, 54 L.Ed.2d 152 (1977); United States v. Mayes, 512 F.2d 637, 646- 648 (6th Cir.), cert.
denied, 422 U.S. 1008, 95 S.Ct. 2629, 45 L.Ed.2d 670 (1975); United States v. Bostic, 480 F.2d
965, 968-969 (6th Cir.1973).

A defendant's connection to a conspiracy "need only be slight, if there is sufficient
evidence to establish that connection beyond a reasonable doubt.” United States v. Christian,
supra, 786 F.2d at 211. "All with criminal intent who join themselves even slightly to the
principal scheme are subject to the (conspiracy) statute...." Blue v. United States, 138 F.2d 351,
359 (6th Cir.1943), cert. denied, 322 U.S. 736, 64 S.Ct. 1046, 88 L.Ed. 1570 (1944). See also
United States v. Scartz, 838 F.2d 876, 880 (6th Cir.) (nature and extent of a member's
involvement need only be slight), cert. denied, 488 U.S. 923, 109 S.Ct. 303, 102 L.Ed.2d 322
(1988).

Sixth Circuit decisions have repeatedly held that mere presence, association, knowledge,
approval or acquiescence is not sufficient to convict a defendant of conspiracy. See, e.g., United
States v. Pearce, 912 F.2d 159, 162 (6th Cir.1990) ("mere association with conspirators is not
enough to establish participation in a conspiracy™); United States v. Christian, supra, 786 F.2d at
211 ("(m)ere presence at the crime scene is insufficient"); United States v. Richardson, supra, 596
F.2d at 162 ("(m)ere knowledge, approval of or acquiescence in the object or purpose of the
conspiracy ... is not sufficient™); United States v. Webb, 359 F.2d 558, 562 (6th Cir.) ("neither
association with conspirators nor knowledge that something illegal is going on by themselves
constitute proofs of participation in a conspiracy"), cert. denied, 385 U.S. 824, 87 S.Ct. 55, 17
L.Ed.2d 61 (1966). Sixth Circuit cases have also indicated that mere assistance is insufficient.
See the instructions quoted in United States v. Davenport, supra, 808 F.2d at 1218. See also Fifth
Circuit Instruction 2.21 (*a person who has no knowledge of a conspiracy, but who happens to act
in a way which advances some purpose of the conspiracy, does not thereby become a
conspirator").

Although these things are not enough, standing alone, to convict a defendant of
conspiracy, Sixth Circuit decisions indicate that they are factors that the jury may properly
consider. See United States v. Christian, supra, 786 F.2d at 211 ("Although mere presence alone
is insufficient to support a guilty verdict, presence is a material and probative factor which the
jury may consider in reaching its decision.").

What the government must prove to convict has been variously described. In United
States v. Richardson, supra, 596 F.2d at 162, the Sixth Circuit said that there must be proof of "an
intention and agreement to cooperate in the crime.” Accord United States v. Williams, 503 F.2d
50, 54 (6th Cir.1974). In United States v. Webb, supra, 359 F.2d at 562, the Sixth Circuit said



that there must be proof of the defendant's "agreement to or participation in a plan to violate the
law." And in United States v. Bostic, supra, 480 F.2d at 968, the Sixth Circuit said that there
must be "intentional participation in the transaction with a view to the furtherance of the common
design and purpose.”



3.04 OVERT ACTS

(1) The third element that the government must prove is that a member of the conspiracy did one
of the overt acts described in the indictment for the purpose of advancing or helping the
conspiracy.

(2) The indictment lists overt acts. The government does not have to prove that all these acts
were committed, or that any of these acts were themselves illegal.

(3) But the government must prove that at least one of these acts was committed by a member of
the conspiracy, and that it was committed for the purpose of advancing or helping the conspiracy.
This is essential.

[(4) One more thing about overt acts. There is a limit on how much time the government has to
obtain an indictment. This is called the statute of limitations. For you to return a guilty verdict
on the conspiracy charge, the government must convince you beyond a reasonable doubt that at
least one overt act was committed for the purpose of advancing or helping the conspiracy after.]

Use Note

This instruction should be omitted when the statute under which the defendant is charged
does not require proof of an overt act.

It is unclear whether an augmented unanimity instruction specifically requiring unanimous
agreement on the same overt act is necessary. See generally Instruction 8.03A and Committee
Commentary.

Bracketed paragraph (4) should be included when compliance with the statute of
limitations is an issue. Appropriate modifications should be made when evidence has been
presented that there were two separate and successive conspiracies, one of which does not fall
within the five year statute of limitations period for conspiracy.

Committee Commentary 3.04
(current through December 31, 2007)

The Committee made no change in the instruction.

As the 1991 Commentary states, an overt act is an essential element of the general federal
conspiracy statute, 18 U.S.C. 8 371. As the Commentary further states, other conspiracy statutes
do not require an overt act. See United States v. Whitfield, 543 U.S. 209 (2005)(money
laundering conspiracy under 18 U.S.C. § 1956(h)); Salinas v. United States, 522 U.S. 52
(1997)(RICO conspiracy under 18 U.S.C. § 1962(d)); United States v. Shabani, 513 U.S. 10
(1994)(controlled substances conspiracy under 21 U.S.C. § 846); United States v. Hayter Oil Co.,
51 F.3d 1265 (6™ Cir. 1995)(antitrust conspiracy to fix prices under § 1 of the Sherman Act, 15
U.S.C.§1).



Paragraph (3) of this instruction was quoted with approval in United States v. Rashid, 274
F.3d 407, 415 (6™ Cir. 2001)(rejecting an instruction that required the defendant to commit an
overt act).

Among the sets of pattern instructions, only the Eighth and Ninth Circuits explicitly
require the jury to reach unanimous agreement on a specific overt act. See Eighth Circuit
Instruction 5.06D Conspiracy: “Overt Act”—Explained (2003 ed.); Ninth Circuit Instruction 8.16
Conspiracy—Elements (2003 ed.). Cf. 2005 Committee Commentary to Instructions 8.03B and
8.03C.

1991 Edition

Proof of an overt act is an essential element of any conspiracy prosecution brought under
18 U.S.C. § 371. E.g., United States v. Reifsteck, 841 F.2d 701, 704 (6th Cir.1988); United
States v. Williams, 503 F.2d 50, 54 (6th Cir.1974). For a general explanation of the overt act
requirement, see Sandroff v. United States, 174 F.2d 1014, 1018-1019 (6th Cir.1949), cert.
denied, 338 U.S. 947, 70 S.Ct. 485, 94 L.Ed. 584 (1950). The language of the proposed
instruction is modeled after language used in Federal Judicial Center Instruction 62.

Some federal statutes contain their own separate conspiracy provision that does not
require the commission of an overt act. See for example 21 U.S.C. § 846. In such cases this
instruction should be omitted. See, e.g., United States v. Schultz, 855 F.2d 1217, 1222 (6th
Cir.1988) (“"conviction of conspiracy under 21 U.S.C. section 846 does not require proof of an
overt act"). See also United States v. Nelson, 922 F.2d 311, 317-318 (6th Cir.1990) (No
instruction on overt acts is necessary even if the indictment lists overt acts committed in
furtherance of the conspiracy).

The government is only required to prove one overt act committed in furtherance of the
conspiracy in order to convict. See United States v. Nowak, 448 F.2d 134, 140 (6th Cir.1971)
(approving instruction requiring that "at least one overt act as set forth in the indictment was
committed"), cert. denied, 404 U.S. 1039, 92 S.Ct. 714, 30 L.Ed.2d 731 (1972); Sandroff v.
United States, supra, 174 F.2d at 1018-1019 (approving instruction that "there need be but one
overt act” established); Wilkes v. United States, 291 Fed. 988, 995 (6th Cir.1923) ("*(I)t was not
necessary to conviction to prove that more than one of the overt acts charged in the indictment
had been committed"), cert. denied, 263 U.S. 719, 44 S.Ct. 181, 68 L.Ed. 523 (1924).

"(Dt (is) not necessary that any overt act charged in a conspiracy indictment constitute in
and of itself a separate criminal offense.” United States v. Cooper, 577 F.2d 1079, 1085 (6th
Cir.), cert. denied, 439 U.S. 868, 99 S.Ct. 196, 58 L.Ed.2d 179 (1978). See also Sandroff v.
United States, supra, 174 F.2d at 1018 ("An overt act ... need not necessarily be a criminal act, nor
a crime that is the object of the conspiracy, but ... (it) must be done in furtherance of the object of
the agreement."); United States v. Reifsteck, supra, 841 F.2d at 704 ("*(E)ach overt act taken to
effect the illegal purpose of the conspiracy need not be illegal in itself."). Acts which, when
viewed in isolation, are in themselves legal, "lose that character when they become constituent
elements of an unlawful scheme.” United States v. Van Hee, 531 F.2d 352, 357 (6th Cir.1976).



The Sixth Circuit has not directly addressed whether the trial court must give an
augmented unanimity instruction specifically telling the jurors that they must unanimously agree
on the same overt act in order to convict. But the general rule in the Sixth Circuit is that no
augmented unanimity instruction is required unless special circumstances are present. See the
Committee Commentary to Instruction 8.03A--Unanimity of Theory. In United States v.
Bouquett, 820 F.2d 165, 169 (6th Cir.1987), the Sixth Circuit rejected the defendant's argument
that his conspiracy conviction should be reversed because the trial court's instructions permitted
the jury to convict based on alternate theories of who in particular the defendant conspired within
the context of a single conspiracy. The Sixth Circuit held that these alternate theories did not
create "two conceptual groupings" requiring an augmented unanimity instruction, and stated that
"this court does not require jurors to agree unanimously as to a theory of guilt where a single
generic offense may be committed by a variety of acts."

Of the circuits that have drafted pattern instructions, only the Eighth and Ninth Circuits
explicitly require the jury to reach unanimous agreement on the same overt act. See Eighth
Circuit Instruction 5.06D and Ninth Circuit Instruction 8.05A.

Bracketed paragraph (4) should be included when compliance with the statute of
limitations is an issue. The statute of limitations for prosecutions initiated under 18 U.S.C. s 371
is five years from the date of the commission of the last overt act in furtherance of the conspiracy.
Fiswick v. United States, 329 U.S. 211, 216, 67 S.Ct. 224, 227, 91 L.Ed. 196 (1946); United
States v. Zalman, 870 F.2d 1047, 1057 (6th Cir.1989). Other circuits have held, or indicated, that
overt acts not alleged in the indictment can be used to prove that a conspiracy continued into the
statute of limitations period, as long as fair notice principles are satisfied. See, e.g., United States
v. Read, 658 F.2d 1225, 1239 (7th Cir.1981); United States v. Lewis, 759 F.2d 1316, 1344 (8th
Cir.), cert. denied, 474 U.S. 994, 106 S.Ct. 406, 88 L.Ed.2d 357 (1985); United States v. Elliott,
571 F.2d 880, 911 (5th Cir.1978). The proposed instruction is based on the Seventh Circuit's
decision in United States v. Nowak, 448 F.2d 134, 140 (7th Cir.1971) (instruction that "one or
more of the overt acts occurred after February 6, 1964" was a sufficient instruction on the statute
of limitations defense), cert. denied, 404 U.S. 1039, 92 S.Ct. 714, 30 L.Ed.2d 731 (1972).

When evidence has been presented that there were two separate and successive
conspiracies, one of which does not fall within the five year statute of limitations period for
conspiracy, appropriate modifications should be made in bracketed paragraph (4). See United
States v. Zalman, supra, 870 F.2d at 1057. See also Instructions 3.08 and 3.009.



3.05 BAD PURPOSE OR CORRUPT MOTIVE
(No Instruction Recommended)

Committee Commentary 3.05
(current through December 31, 2007)

The Committee made no change in its approach, and continues to recommend that no
instruction on bad purpose or corrupt motive be given. The Committee also concluded that no
change in or addition to the 1991 Commentary is warranted.

1991 Edition

In United States v. Feola, 420 U.S. 671, 686-696, 95 S.Ct. 1255, 43 L.Ed.2d 541 (1975),
the Supreme Court held that generally speaking, the government need not prove anything more
than the degree of criminal intent necessary for the substantive offense in order to convict a
defendant of conspiracy. The Court noted in passing that requiring some additional degree of
criminal intent beyond that required for the substantive offense would come close to embracing
the severely criticized "corrupt motive" doctrine, which in some states requires proof of a motive
to do wrong to convict a defendant of conspiracy.

Based on Feola, the Committee recommends that no instruction be given regarding any
bad purpose or corrupt motive beyond the degree of criminal intent required for the substantive
offense. See generally United States v. Prince, 529 F.2d 1108, 1111-1112 (6th Cir.), cert. denied,
429 U.S. 838, 97 S.Ct. 108, 50 L.Ed.2d 105 (1976).



3.06 UNINDICTED, UNNAMED OR SEPARATELY TRIED CO-CONSPIRATORS

(1) Now, some of the people who may have been involved in these events are not on trial. This
does not matter. There is no requirement that all members of a conspiracy be charged and
prosecuted, or tried together in one proceeding.

[(2) Nor is there any requirement that the names of the other conspirators be known. An
indictment can charge a defendant with a conspiracy involving people whose names are not
known, as long as the government can prove that the defendant conspired with one or more of
them. Whether they are named or not does not matter.]

Use Note
This instruction should be used when some of the potential conspirators are not on trial.

Bracketed paragraph (2) should be included when some of the potential conspirators are
unnamed.

Instructions 2.01(3) and 8.08(2) further caution the jurors that the possible guilt of others
is not a proper matter for their consideration.

Committee Commentary 3.06
(current through December 31, 2007)

The Committee made no change in the instruction.

In United States v. Anderson, 76 F.3d 685 (6™ Cir. 1996), the court held that “an
individual’s conviction for conspiracy may stand, despite acquittal of other alleged
coconspirators, when the indictment refers to unknown or unnamed conspirators and there is
sufficient evidence to show the existence of a conspiracy between the convicted defendant and
these other conspirators.” Id. at 688-89, citing United States v. Sandy, 605 F.2d 210 (6th Cir.
1979).

1991 Edition

It is "immaterial” that all members of a conspiracy are not charged in an indictment.
United States v. Sandy, 605 F.2d 210, 216 (6th Cir.), cert. denied, 444 U.S. 984, 100 S.Ct. 490, 62
L.Ed.2d 412 (1979). "It is not necessary, to sustain a conviction for a conspiracy, that all co-
conspirators be charged.” United States v. Sachs, 801 F.2d 839, 845 (6th Cir.1986).

It is also well-settled that "a valid indictment may charge a defendant with conspiring with
persons whose names are unknown." E.g., United States v. Piccolo, 723 F.2d 1234, 1239 (6th
Cir.1983), cert. denied, 466 U.S. 970, 104 S.Ct. 2342, 80 L.Ed.2d 817 (1984). See also United
States v. English, 925 F.2d 154, 159 (6th Cir.1991) (Absent a specific showing of surprise or
prejudice, there is no requirement that an indictment or a bill of particulars identify the



supervisees necessary for a continuing criminal enterprise conviction). A defendant "may be
indicted and convicted despite the names of his co-conspirators remaining unknown, as long as
the government presents evidence to establish an agreement between two or more persons.”
United States v. Rey, 923 F.2d 1217, 1222 (6th Cir.1991).



3.07 VENUE

(1) Now, some of the events that you have heard about happened in other places. There is no
requirement that the entire conspiracy take place here in . But for you to return a guilty
verdict on the conspiracy charge, the government must convince you that either the agreement, or
one of the overt acts, took place here in

(2) Unlike all the other elements that | have described, this is just a fact that the government only
has to prove by a preponderance of the evidence. This means the government only has to
convince you that it is more likely than not that part of the conspiracy took place here.

(3) Remember that all the other elements | have described must be proved beyond a reasonable
doubt.

Use Note
This instruction should be used when venue is an issue.

Committee Commentary 3.07
(current through December 31, 2007)

The Committee made no change in the instruction.

In United States v. Turner, 936 F.2d 221 (6" Cir. 1991), a drug conspiracy prosecution
under 21 U.S.C. 8 846, the court stated:

Conspiracy and drug importation are “continuous crimes”; that is, they are not completed
until the drugs reach their final destination, and venue is proper “in any district along the
way.” United States v. Lowery, 675 F.2d 593, 594 (4" Cir. 1982); see also United States
v. Scaife, 749 F.2d 338, 346 (6™ Cir. 1984)(venue is proper in conspiracy prosecutions in
any district where an overt act in furtherance of the conspiracy takes place).

Turner, 936 F.2d at 226. In United States v. Baylis, 1999 WL 993919, 1999 U.S. App. LEXIS
26646 (6™ Cir. 1999)(unpublished), a panel of the court stated, “Conspiracy may be prosecuted in
any district in which the agreement was formed, or an act in furtherance of the conspiracy
occurred.” 1999 WL 993919 at 3, 1999 LEXIS 26646 at 9, citing Turner, 936 F.2d at 226 and
Federal Rule of Criminal Procedure 18. See also 18 U.S.C. § 3237(a).

1991 Edition

A conspiracy prosecution may be brought in the district where the agreement was made,
or in any district where an overt act in furtherance of the conspiracy was committed. E.g., United
States v. Miller, 358 F.2d 696, 697 (6th Cir.1966); Sandroff v. United States, 174 F.2d 1014,
1018-1019 (6th Cir.1949), cert. denied, 338 U.S. 947, 70 S.Ct. 485, 94 L.Ed. 584 (1950). Unlike
true elements, venue is merely a fact that only needs to be proved by a preponderance of the
evidence. United States v. Charlton, 372 F.2d 663, 665 (6th Cir.), cert. denied, 387 U.S. 936, 87



S.Ct. 2062, 18 L.Ed.2d 999 (1967). And any objection to venue may be waived if not raised in
the district court. United States v. English, 925 F.2d 154, 158 (6th Cir.1991).



3.08 MULTIPLE CONSPIRACIES--MATERIAL VARIANCE FROM THE
INDICTMENT

(1) The indictment charges that the defendants were all members of one single conspiracy to
commit the crime of

(2) Some of the defendants have argued that there were really two separate conspiracies--one
between to commit the crime of ; and another one between to commit
the crime of

(3) To convict any one of the defendants of the conspiracy charge, the government must
convince you beyond a reasonable doubt that the defendant was a member of the conspiracy
charged in the indictment. If the government fails to prove this, then you must find that defendant
not guilty of the conspiracy charge, even if you find that he was a member of some other
conspiracy. Proof that a defendant was a member of some other conspiracy is not enough to
convict.

(4) But proof that a defendant was a member of some other conspiracy would not prevent you
from returning a guilty verdict, if the government also proved that he was a member of the
conspiracy charged in the indictment.

Use Note

This instruction should be used when there is some evidence that multiple conspiracies
may have existed, and a finding that multiple conspiracies existed would constitute a material
variance from the indictment. It should be followed by Instruction 3.09, which explains the
factors the jury should consider in determining whether a single or multiple conspiracies existed.

The possible existence of separate conspiracies may require the drafting of special
instructions limiting the jury's consideration of statements made by co-conspirators to members of
a particular conspiracy.

Committee Commentary 3.08
(current through December 31, 2007)

The Committee made no change in the instruction.

The Sixth Circuit has cited Instruction 3.08(3)-(4) approvingly in affirming a conviction
based on a similar instruction. See United States v. Blackwell, 459 F.3d 739, 765 (6th Cir. 2006)
(noting that instruction at issue “mirrors in substance” the pattern instructions and differs as to
“only one sentence” in concluding that trial court’s instruction was not misleading or erroneous).

The Sixth Circuit has stated that Instruction 3.08 “should [be] given” when “there [is]
evidence of multiple conspiracies and a possible variance....” United States v. Maliszewski, 161
F.3d 992, 1014 (6™ Cir. 1998). See also United States v. Sanchez, 928 F.2d 1450, 1456 (6th Cir.
1991). The court has also reiterated that the question of whether the evidence shows a single



conspiracy or multiple conspiracies is usually a question of fact to be resolved by the jury under
proper instructions. United States v. Segines, 17 F.3d 847, 856 (6™ Cir. 1994); United States v.
Grunsfeld, 558 F.2d 1231, 1238 (6" Cir. 1977).

As long as the evidence supports only a single conspiracy, it is not error to refuse a
multiple conspiracy instruction. United States v. Lash, 937 F.2d 1077, 1086-87 (6" Cir. 1991),
citing United States v. Baker, 855 F.2d 1353, 1357 (8" Cir. 1988), United States v. Toro, 840
F.2d 1221, 1236-37 (5" Cir. 1988), and United States v. Martino, 664 F.2d 860, 875 (2d Cir.
1981). Accord, United States v. Ghazaleh, 58 F.3d 240, 245 (6™ Cir. 1995); United States v.
Paulino, 935 F.2d 739, 748 (6™ Cir. 1991). When the evidence supports only a single conspiracy,
giving a multiple conspiracy instruction containing an erroneous statement of the law has been
deemed an “error of no consequence.” Maliszewski, 161 F.3d at 1014.

1991 Edition

This instruction should be used when there is some evidence that multiple conspiracies
may have existed, and a finding that multiple conspiracies existed would constitute a material
variance from the indictment. See generally Berger v. United States, 295 U.S. 78, 81-82, 55 S.Ct.
629, 630-631, 79 L.Ed. 1314 (1935) (proof that two or more conspiracies may have existed is not
fatal unless there is a material variance that results in substantial prejudice); Kotteakos v. United
States, 328 U.S. 750, 773-774, 66 S.Ct. 1239, 1252-1253, 90 L.Ed. 1557 (1946) (there must be
some leeway for conspiracy cases where the evidence differs from the exact specifications in the
indictment).

Whether single or multiple conspiracies have been proved is usually a question of fact to
be resolved by the jury under proper instructions. See United States v. Schultz, 855 F.2d 1217,
1222 (6th Cir.1988); United States v. Rios, 842 F.2d 868, 872 (6th Cir.1988), cert. denied, 488
U.S. 1031, 109 S.Ct. 840, 102 L.Ed.2d 972 (1989); United States v. Battista, 646 F.2d 237, 243
(6th Cir.), cert. denied, 454 U.S. 1046, 102 S.Ct. 586, 70 L.Ed.2d 488 (1981); and United States
v. Grunsfeld, 558 F.2d 1231, 1238 (6th Cir.), cert. denied, 434 U.S. 872, 98 S.Ct. 219, 54 L.Ed.2d
152 (1977). When no evidence is presented warranting an instruction on multiple conspiracies,
none need be given. United States v. Levinson, 405 F.2d 971, 989 (6th Cir.1968), cert. denied,
395 U.S. 958, 89 S.Ct. 2097, 23 L.Ed.2d 744 (1969). But "when the evidence is such that the jury
could within reason find more than one conspiracy, the trial court should give the jury a multiple
conspiracy instruction.” United States v. Warner, 690 F.2d 545, 551 (6th Cir.1982). Accord
United States v. Davenport, 808 F.2d 1212, 1217 (6th Cir.1987).

This instruction is patterned after instructions quoted by the Sixth Circuit in United States
v. Hughes, 895 F.2d 1135, 1140 n. 6 (6th Cir.1990). Where one single conspiracy is charged,
"proof of different and disconnected ones will not sustain a conviction.” United States v. Bostic,
480 F.2d 965, 968 (6th Cir.1973). See also United States v. Borelli, 336 F.2d 376, 382 (2d
Cir.1964), cert. denied, 379 U.S. 960, 85 S.Ct. 647, 13 L.Ed.2d 555 (1965).

See generally Fifth Circuit Instruction 2.22, Eighth Circuit Instruction 5.06G, Ninth
Circuit Instruction 8.05B, Eleventh Circuit Offense 4.3 and Federal Judicial Center Instruction
64.



This instruction should be followed by Instruction 3.09, which explains the factors the
jury should consider in determining whether a single or multiple conspiracies existed.

The possible existence of separate conspiracies may require the drafting of special
instructions limiting the jury's consideration of statements made by co-conspirators to members of
a particular conspiracy.



3.09 MULTIPLE CONSPIRACIES--FACTORS IN DETERMINING

(1) In deciding whether there was more than one conspiracy, you should concentrate on the
nature of the agreement. To prove a single conspiracy, the government must convince you that
each of the members agreed to participate in what he knew was a group activity directed toward a
common goal. There must be proof of an agreement on an overall objective.

(2) But a single conspiracy may exist even if all the members did not know each other, or never
sat down together, or did not know what roles all the other members played. And a single
conspiracy may exist even if different members joined at different times, or the membership of
the group changed. These are all things that you may consider in deciding whether there was
more than one conspiracy, but they are not necessarily controlling.

(3) Similarly, just because there were different sub-groups operating in different places, or many
different criminal acts committed over a long period of time, does not necessarily mean that there
was more than one conspiracy. Again, you may consider these things, but they are not necessarily
controlling.

(4) What is controlling is whether the government has proved that there was an overall
agreement on a common goal. That is the key.

Use Note

This instruction should be used with Instruction 3.08. Paragraphs (2) and (3) should be
tailored to the facts of the particular case. For example, when there is no evidence that the
membership of the group may have changed, that language should be deleted.

Committee Commentary 3.09
(current through December 31, 2007)

The Committee made no change in the instruction.

The Sixth Circuit continues to rely on United States v. Warner, 690 F.2d 545 (6th
Cir.1982) to distinguish single and multiple conspiracies. See, e.g., United States v. Wilson, 168
F.3d 916, 923-24 (6th Cir. 1999); United States v. Paulino, 935 F.2d 739, 748 (6™ Cir. 1991); and
United States v. Sanchez, 928 F.2d 1450, 1456 (6th Cir. 1991).

The Sixth Circuit’s treatment of the subsidiary issues discussed in the third paragraph of
the 1991 Commentary also remains consistent. The government need not prove an actual
agreement to establish a single conspiracy. United States v. Segines, 17 F.3d 847, 856 (6" Cir.
1994), citing United States v. Davenport, 808 F.2d 1212, 1215-16 (6th Cir.1987); United States v.
Paulino, supra at 748, citing Warner, 690 F.2d 545 (6th Cir.1982). Accord, United States v.
Maliszewski, 161 F.3d 992, 1015 (6™ Cir. 1998), citing Segines, 17 F.3d at 856. The conspirators
need not have direct association to establish a single conspiracy. United States v. Rugerio, 20
F.3d 1387, 1391 (6™ Cir. 1994), citing Sanchez, 928 F.2d at 1457 (6th Cir. 1991). A single



conspiracy may be proved although the defendants did not know every other member of the
conspiracy, see Paulino, 935 F.2d 739, 748 (6" Cir. 1991), and although each member did not
know of or become involved in all of the activities in furtherance of the conspiracy, see United
States v. Maliszewski, supra at 1014 citing United States v. Moss, 9 F.3d 543 at 551 (6™ Cir.
1993). In other words, to establish a single conspiracy, “It is not necessary for each conspirator to
participate in every phase of the criminal venture, provided there is assent to contribute to a
common enterprise.”  United States v. Ghazaleh, 58 F.3d 240, 245 (6™ Cir. 1995), quoting
United States v. Hughes, 895 F.2d 1135, 1140 (6™ Cir. 1990). A single conspiracy can be proved
regardless of changes in conspiracy membership. See Wilson at 924, citing Warner, 690 F.2d
545; United States v. Rugerio, supra, citing United States v. Rios, 842 F.2d 868, 872 (6th
Cir.1988).

In United States v. Sanchez, supra, the court stated, “[A] single conspiracy is not
transposed into a multiple one simply by lapse of time, change in membership, or a shifting
emphasis on its locale of operations.” 928 F.2d at 1456, quoting United States v. Heinemann, 801
F.2d 86, 92 (2d Cir. 1986). This articulation has been repeated with approval several times. See
Segines, 17 F.3d at 856, citing Sanchez, 928 F.2d at 1456; Maliszewski, 161 F.3d at 1014-1015,
citing Segines, 17 F.3d at 856. More recently the court summarized the law in these words: “In
short, case law makes plain that evidence of multiple players and multiple locales does not equate
with evidence of multiple conspiracies.” Maliszewski, 161 F.3d at 1015 (6" Cir. 1998).

The court also continues to find that the existence of distinct sub-groups within a
conspiracy does not necessarily mean there are multiple conspiracies. See, e.g., Wilson, supra at
924, citing Warner, 690 F.2d at 550 n.8 and Rugerio, 20 F.3d at 1392.

The Sixth Circuit continues to rely on Warner, 690 F.2d 545 (6th Cir.1982), in discussing
chain conspiracies in drug cases. See, e.g., United States v. Paulino, supra at 748, citing Warner,
690 F.2d at 548-49.

1991 Edition

The leading Sixth Circuit case on the factors to be considered in determining whether
single or multiple conspiracies existed is United States v. Warner, 690 F.2d 545 (6th Cir.1982).
See United States v. Rios, 842 F.2d 868, 872-873 (6th Cir.1988), cert. denied, 488 U.S. 1031, 109
S.Ct. 840, 102 L.Ed.2d 972 (1989); United States v. Davenport, 808 F.2d 1212, 1215-1216 (6th
Cir.1987); and United States v. McLernon, 746 F.2d 1098, 1107-1108 (6th Cir.1984), all citing
and quoting Warner extensively with approval. In Warner, the Sixth Circuit generally described
the principles governing the resolution of whether single or multiple conspiracies existed as
follows:

"In determining whether the evidence showed single or multiple conspiracies, we must bear in
mind that the essence of the crime of conspiracy is agreement. '(I)n order to prove a single
conspiracy, the government must show that each alleged member agreed to participate in what he
knew to be a collective venture directed toward a common goal'." Id. at 548-549.

In United States v. Sutton, 642 F.2d 1001, 1017 (6th Cir.1980), cert. denied, 453 U.S. 912,



101 S.Ct. 3143, 69 L.Ed.2d 995 (1981), the Sixth Circuit similarly stated that "(t)o find a single
conspiracy, we ... must look for agreement on an overall objective." See also United States v.
Mayes, 512 F.2d 637, 643 (6th Cir.) (“essential continuity and singleness of purpose"), cert.
denied, 422 U.S. 1008, 95 S.Ct. 2629, 45 L.Ed.2d 670 (1975); United States v. Vida, 370 F.2d
759, 767 (6th Cir.1966) ("one broad and continuing endeavor"), cert. denied, 387 U.S. 910, 87
S.Ct. 1695, 18 L.Ed.2d 630 (1967).

In Warner, the Sixth Circuit also dealt with a number of subsidiary issues relating to this
subject. With regard to the proof of an agreement, the Sixth Circuit stated that the government is
not required to prove "an actual agreement among the various conspirators” in order to establish a
single conspiracy. Id. at 549. See also United States v. Butler, 618 F.2d 411, 416 (6th Cir.) ("the
law does not require that all conspirators be physically present at the moment agreement is
reached ... (a)greement among conspirators may take place seriatim"), cert. denied, 447 U.S. 927,
100 S.Ct. 3024, 65 L.Ed.2d 1121 (1980); United States v. Perry, 550 F.2d 524, 533 (9th Cir.)
("The government does not have to prove that all of the defendants met together at the same time
and ratified the agreement."), cert. denied, 434 U.S. 827, 98 S.Ct. 104, 54 L.Ed.2d 85 (1977).

With regard to knowledge of the other members of the conspiracy and the activities they
performed, the Sixth Circuit stated in Warner that "a single conspiracy does not become multiple
conspiracies simply because each member of the conspiracy did not know every other member, or
because each member did not know of or become involved in all of the activities in furtherance of
the conspiracy.” Id. at 549. See also United States v. Mayes, supra, 512 F.2d at 642 ("it is
common for willing participants not to be acquainted with all of the members of the organization,
or even to know the nature of every aspect of the operation™).

With regard to changes in membership, the Sixth Circuit stated in Warner that "(n)ew
parties may join the agreement at any time while others may terminate their relationship. ... (the
parties are not always identical, but this does not mean that there are separate conspiracies.” 1d. at
549 n. 7. See also United States v. Rios, supra, 842 F.2d at 873 (*"a single conspiracy does not
become multiple conspiracies simply because of personnel changes or because its members are
cast in different roles™); United States v. Vida, supra, 370 F.2d at 767 (finding a single conspiracy
even though "(i)ndividual defendants were entering and leaving the operation as it continued its
course™).

Related to this, it is "not necessary that each member of the conspiracy be a member of it
from the beginning so long as each joins it while it is still in operation.” United States v.
Stephens, 492 F.2d 1367, 1373 (6th Cir.), cert. denied, 419 U.S. 852, 95 S.Ct. 93, 42 L.Ed.2d 83
(1974). Accord United States v. Warner, supra, 690 F.2d at 549 n. 7 ("The fact that (some of the
defendants) entered the conspiracy relatively late does not preclude our finding that they were
part of the single conspiracy alleged in the indictment."). "All with criminal intent who join
themselves ... to the principal scheme are subject to the statute, although they were not parties to
the scheme at its inception.” Blue v. United States, 138 F.2d 351, 359 (6th Cir.1943), cert.
denied, 322 U.S. 736, 64 S.Ct. 1046, 88 L.Ed. 1570 (1944).

In United States v. Warner, supra, 690 F.2d at 550 n. 8, the Sixth Circuit also stated that
just because a conspiracy can be divided into "distinct sub-groups™ does not mean that there is



more than one conspiracy. "As long as the different sub-groups are committing acts in furtherance
of one overall plan, the jury can still find a single, continuing conspiracy.” Id. See also United
States v. Cambindo Valencia, 609 F.2d 603, 624 (2d Cir.1979) ("mere territorial separation....
does not necessarily establish discrete conspiracies™), cert. denied, 446 U.S. 940, 100 S.Ct. 2163,
64 L.Ed.2d 795 (1980).

In United States v. Mayes, supra, 512 F.2d at 642, the SixthCircuit stated that just because
a conspiracy "continued over a long period of time and contemplated the commission of many
illegal acts (does not) transform the single conspiracy into several conspiracies.” As stated by the
Supreme Court in Braverman v. United States, 317 U.S. 49, 52, 63 S.Ct. 99, 101, 87 L.Ed. 23
(1942), "a single agreement to commit an offense does not become several conspiracies because it
continues over a period of time.... (t)here may be such a single continuing agreement to commit
several offenses.” In Braverman, the Supreme Court also stated that "one agreement cannot be
taken to be several agreements and hence several conspiracies because it envisages the violation
of several statutes rather than one." See also United States v. Hughes, 895 F.2d 1135, 1140 (6th
Cir.1990) (a conspirator need not have agreed to commit every crime within the scope of the
conspiracy so long as it is reasonable to infer that each crime was intended to further the
enterprise's affairs, and it is not necessary for each conspirator to participate in every phase of the
criminal venture provided there is assent to contribute to a common enterprise).

In United States v. Warner, supra, 690 F.2d at 549-550, the defendant argued that the
evidence presented at his trial showed at least two separate drug distribution conspiracies instead
of the single conspiracy alleged in the indictment. The Sixth Circuit rejected this argument, in
part on the ground that in so-called “chain" conspiracies, a single agreement "can be inferred from
the interdependent nature of the criminal enterprise.” The Sixth Circuit explained that "(b)ecause
the success of participants on each level of distribution is dependent upon the existence of other
levels of distribution, each member of the conspiracy must realize that he is participating in a
joint enterprise.” Applying these principles to the facts of the case, the Sixth Circuit stated that
"the evidence shows that the two groups of dealers were dependent upon one another for their
success, a factor which indicates that they were a part of a single conspiracy."

In Kotteakos v. United States, 328 U.S. 750, 754-755, 66 S.Ct. 1239, 1242- 1243, 90
L.Ed. 1557 (1946), the Supreme Court held that the commission of similar crimes by the alleged
conspirators and their connection to a common "hub™ was not sufficient to establish a single
conspiracy. Where none of the alleged conspirators benefit from the others' participation, like
"separate spokes meeting in a common center,” but "without the rim of the wheel to enclose the
spokes," there are m