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MOTION OF JOHN DEMJANJUK FOR LEAVE TO
PROCEED IN FORMA PAUPERIS

Pursuant to Rule 24(b) of the Federal Rules of Appellate Procedure, John Demjanjuk, by
his undersigned attorney, moves for leave to proceed in forma pauperis to file a petition review
and a motion for stay of an order of the Board of Immigration Appeals. The petition for review
asks this Court to review the decision of the Board of Immigration Appeals entered on April 10,
2009 denying an Emergency Motion to Stay Removal. The motion for a stay seeks a stay
pending this Court’s review of the decision of the Board of Immigration Appeals.

In support of this motion, Mr. Demjanjuk has attached a Motion for Leave to Proceed In
Forma Pauperis filed with the Supreme Court on April 21, 2008. That document contains a
declaration in the form prescribed by the Federal Rules of Appellate Procedure, Form 4, and a
declaration of John Demjanjuk, Jr. explaining the inability to complete certain sections of that
Form. The pressure of time has not permitted the preparation of a new Form 4. Mr.
Demjanjuk’s financial circumstances have materially deteriorated since the motion was filed

with the Supreme Court. Specifically, the Social Security Administration has terminated his



Social Security payments and his right to Medicare on the grounds that an order of removal has
been entered against him.

In 1992 the United States Court of Appeals for the Sixth Circuit appointed counsel under
the Criminal Justice Act of 1964, 18 U.S.C. 3006A to represent Mr. Demjanjuk in the related
proceeding of Demjanjuk v. Petrovsky. See Demjanjuk v. Petrovsky, 10 F.3d 338, Appendix 1
(6th Cir. 1993). The Supreme Court granted Mr. Demjanjuk’s motions for leave to proceed in
forma pauperis in Rison v Demjanjuk, 513 U.S. 914; 115 S.Ct. 295 (Mem); 130 L.Ed.2d 205
(1994), in In re Parker, 508 U.S. 938, 113 S.Ct. 2434 (Mem); 130 L.Ed.2d 653, and in /n re
Moscowitz, 508 U.S. 938, 113 S.Ct. 2434 (Mem); 130 L.Ed.2d 654 (1994).

Mr. Demjanjuk is 89 years old and has been subjected to 32 years of litigation by the
Department of Justice and the government of Israel which has consumed all his assets as set forth
in the attached Form 4 Declaration. He worked in an automobile plant for his entire working
career in the United States. His only income today is a small pension from Ford Motor

Company.



For the foregoing reasons, Mr. Demjanjuk respectfully requests leave to proceed in forma
pauperis.
Respectfully submitted,
JOHN DEMJANIJUK

One of his attorneys

John Broadley

JOHN H. BROADLEY & ASSOCIATES
1054 31% Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

E-Mail Jbroadley@alum.mit.edu

Dated: April 14, 2009
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MOTION OF JOHN DEMJANJUK FOR LEAVE TO
PROCEED IN FORMA PAUPERIS

Pursuant to Rule 39 of the rules of this Court, John Demjanjuk, by his undersigned
attorney, moves for leave to proceed in forma pauperis to file a petition for a writ of certiorari to
the United States Court of Appeals for the Sixth Circuit. The petition for a writ of certiorari asks
this Court to review the decision of the court of appeals entered on January 30, 2008 in Demjanjuk
v. Mukasey, 514 F.3d 616 (6 Cir. 2008) denying a petition for review of a decision of the Board of
Immigration Appeals ordering Mr. Demjanjuk’s removal from the United States.

In support of this motion, Mr. Demjanjuk has attached a declaration in the form
prescribed by the Federal Rules of Appellate Procedure, Form 4, and a declaration of John
Demjanjuk, Jr. explaining the inability to complete certain sections of that Form.

In 1992 the United States Court of Appeals for the Sixth Circuit appointed counsel
under the Criminal Justice Act of 1964, 18 U.S.C. 3006A to represent Mr. Demjanjuk in the
related proceeding of Demjanjuk v. Petrovsky. See Demjanjuk v. Petrovsky, 10 F.3d 338,
Appendix 1 (6™ Cir. 1993). This Court granted Mr. Demjanjuk’s motions for leave to proceed in

forma pauperis in Rison v Demjanjuk, 513 U.S. 914; 115 8.Ct. 295 (Mem); 130 L.Ed.2d 205



(1994), in In re Parker, 508 U.S. 938, 113 S.Ct. 2434 (Mem); 130 L.Ed.2d 653, and in In re
Moscowirz, 508 U.S. 938, 113 S.Ct. 2434 (Mem); 130 L.Ed.2d 654 (1994).

Mr. Demjanjuk is 88 years old and has beep subjected to 31 years of litigation by
the Department of Justice and the government of Israel which has consumed all his assets as set
forth in the attached Form 4 Declaration. He worked in an automobile plant for his entire
working career in the United States. His only income today is from Social Security and a small
pension from Ford Motor Company.

For the foregoing reasons, Mr. Demjanjuk respectfully requests leave to proceed in
Jforma pauperis.

Respectfully submitted,

JOHN DEMJANIUK

By: —{,E_ND'\, le-_rﬂ«’w)-—\

One of his attorneys

John Broadley
JOHN H. BROADLEY & ASSOCIATES
1054 31% Street NW, Suite 200
‘Washington, D.C. 20007
Tel. 202-333-6025
Fax 202-333-5685

Dated: April 21, 2008



IN THE
SUPREME COURT OF THE UNITED STATES

John Demjanjuk,
Petitioner,
No.

V.

Michael B. Mukasey
Respondent.

)

DECLARATION OF JOBN DEMJANJUK, JR.

1. I am John Demjanjuk, Jr., the son of John Demjanjuk, the petitioner in this case.

2. For the past 30 years I have assisted my father in dealing with the litigation
brought against him in the United States and in Israel. Thave also assisted my father’s attorneys,
acting in some respects as a paralegal.

3. I was asked by my father’s attorney in this matter to assist him in preparing an
affidavit to support a motion for leave to file a petition for a writ of certiorari in forma pauperis.
I have done so and the Federal Rules of Appellate Procedure Form 4 that is attached to my
father’s motion, and signed by my father, is the result of that work.

4, Form 4 requires information regarding the income and assets not only of my
father but also of my father’s wife, my mother, Mrs. Demjanjuk.  Mrs. Demjanjuk was
unwﬂling to supply information regarding her financial affairs to complete the Form 4 questions
relating to income and assets of the applicant’s spouse.

5. From my own personal knowledge Mrs. Demjanjuk, who is _____ years old, owns
a three bedroom house in Seven Hills, Ohio, a suburb of Cleveland. She receives Social

Security benefits and a pension from her work as DESCRIBE BRIEFLY.



6. To the best of my knowledge, Mrs. Demjanjuk has received no inheritances -or
significant gifts of funds or property from other sources that would result in her having assets
exceeding those that can be reasonably accumulated by a person with her employment
background.

Declaration Pursnant to 28 U.S.C. 1746
I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 18, 2008.

SN

John Demjanjuk, Jr.




FORM 4,

AFFIDAVIT ACCOMPANYING MOTION FOR

PERMISSION TO APPEAL IN FORMA PAUPERIS

United States Court of Appeals

for the Sixth Circuit
]
-JOHN DEMIJANIUK 1
V. ] Case No. ;
. MICHAFL, B. MUKASEY ]
: ]
Affidavit in Support of Motion Instructions

I swear or affinm under penalty of perjury that,
because of my poverty, I cannot prepay the
docket fees of my appeal or post a bond for
them. I believe Iam entitled to redress. I swear
or affirm under penalty of perjury under
United States laws that my answers on this
form are true and correct. (28 U.S.C. §§ 1746;
18 U.S.C. §§ 1621.)

Signed: Ad%ﬁ ‘D-e}ﬂf M'ﬂf(
dg — 479

My issues on appeal are:

Complete all questions in this application and
then sign it. Do not leave any blanks: 1f the
answer to a question is "0," "none," or "not
applicable (N/A)," write that response. If you
need more space to answer a question or to
explain your answer, attach a separate sheet of
paper identified with your name, your case's
docket number, and the question “Humber.

Date:

" Whether the Attorney General's appointment of Michael J. Creppy as

:Chief Immigratinn Judge
' judge undex 8 USC 1103 (o) (4).

e constituted the appointment of an immigration

Whether the court of appeals erred in decideing disputed guestions of

- fact

g the circumstances of the appointment of Mlchael J. Creppy
to the p@s;l.tibn of Chief Pmigration Judge rather than

the

‘matter to the agency for further proceedings or finding the tgilgatlon of
: authopity insufficiently explicit and affirmative to constitute an
e;EfectJ::g delegatiom of authoidty to hear a removal case under 81'DSC 12295

United Siates Count of Appeals

FORM 4 - AFFIDAVIT ACCOMPANYING MOTION FOR PERMISSION TO APPEAL IN FORMA PAUPERIS

Page |



1. For both you and your spouse estimate the average amount of money received from each of the
following sources during the past 12 months. Adjust any amount that was received weekly,
biweekly, quartetly, semiannually, or annually to show the monthly rate. Use gross amounts, that
is, amounts before any deductions for taxes or otherwise.

Average monthly
amount during Amount expected
Income source the past 12 months next month
You Spouse You Spouse

Employment $0.00 $0.00
Self-employment $0.00 $0.00
Income from real property

(such as rental income) $0.00 $0.00
Interest and dividends $0.00 $0.00
Gifts $0.00 $0.00
Alimony $0.00 $0.00
Child support $0.00 $0.00
Retirement (such as social security,

pensions, annaities, insurance) 1,785.00, 1,785.08
Disability (such as social

security, insurance payments) $0.00 $0.00
Unemployment payments $0.00 $0.00
Public-assistance (such as welfare) $0.00 $0.00
Other (specify): $0.00 $0.00
Total monthly income: 1,785.00 $0.00 1,785.0%% $0.00

2. List your employment history, most recent employer first, (Gross monthly pay is before taxes
or other deductions.)

Employer Address Dates of Employment Gross monthly pay

Ford Motor Co. |  iBrookpark, OH | [1952-1982 | [ $0.00
— 1 J -
o BE 1 | N
United States Court of Appeals Page 2

FORM 4 - AFFIDAVIT ACCOMPANYING MOTION FOR PERMISSION TO APPEAL IN FORMA PAUPERIS



3. Listyourspouse's employment history, most recent employer first. (Gross monthly payis before
taxes or other deductions.)

Employer Address Dates of Employment Gross monthly pay

\General Electric | [Cleveland, OH | [1956 - 1987 L
i | |

! | |

]
5
I

i
— —
—

4. How much cash do you and your spouse have? § D.OO {

Below, state any money you or your spouse have in bank accounts or in any other financial
institution.

Amount
Financial Institution Type of Account Amount you have your spouse has

| L
I
l

inone |

|
|

e
L
— =

If you are a prisoner, you must attach a statement certified by the appropriate institutional officer
showing all receipts, expenditures, and balances during the last six months in your institutional
accounts. If you have muitiple accounts, perhaps because you have been in multiple institutions,
attach one certified statement of each account.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing and
ordinary household furnishings.

Home {Value) Other real cstate {Value) Motor Vehicle #1 (Value)
‘none | L _| _ketyadnone ‘
; ] [ —l Model1 T
o 1‘ [ | Registration #:]_' T T

Motor Vehicle #2 (Value) Other assets (Value) Other assets (Value)

Mske & yerinone il 1 L _ )

e | L [

Registration #:! —' H j I T
United States Court of Appeals 7 Page 3

FORM 4 - AFFIDAVIT ACCOMPANYING MOTION FOR PERMISSION TO APPEAL IN FORMA PAUPERIS



6. State every persor, business, or organization owing you or your spouse money, and the amount
owed.

Amount owed Amount owed
Person owing you or your spouse money to you to your spouse

L ||
L |
|

Inone

T

|
] |
; l

SR | QUOSVEG | B

7. State the persons who rely on you or your spouse for support.

inone | L | 5
| | ] | —

1| 11 :
3 1| 1 L !
: | L 1 :
5 | L | |
{ | L || |

FORM 4 - AFFIDAVIT ACCOMPANYING MOTION FOR PERMISSION TO APPEAL IN FORMA PAUPERIS



8. Estimate the average monthly expenses of you and your family. Show separately the amounts

paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly,

or annually to show the monthly rate.

Rent or home-mortgage payment
(including lot rented for mobile home)

Are real estate taxes included? [JYes
Is property insurance included? [T]Yes

ONe
[Ne

Utilities (electricity, heating fuel, water, sewer, and telepbone)
Home maintenance (repairs and upkeep)

Food

Clothing

Laundry and dry-cleaning

Medical and dental expenses

Transportation (not including motor vehicle expenses)

Recreation, entertainment, newspapers, magazines, efc.

Insurance {not deduced from wages or inciuded in mortgage payments)

Homeowner’s or renter’s
Life
Health
Motor vehicle
Other:

Taxes (not deducted from wages or included in mortgage payments)

semiannually,
Your
You Spouse
f i
[_so.00 |
e T P
]

$0.0

|
|

Total monthly expenses:

$1,110.00]

specify: { L $0.00‘ L ]
Installment payments | $000f r i
Motor Vehicle L_?L_-UU] [_—:*__ - '
Credit card (name): | [_soo0 [ 1
Department store (name): | 1 i $0.00 7
Other:] | $0.00/ |
Alimony, maintenance, and support paid to others $0.00 ,’ ! __
Regular expenses for operation of business, profession, or farm (attach , N

detail) L _$o00 [
Other (specify): leyeglasses ] 000f ]

Uniied States Court of Appeals

FORM 4 - AFFIDAVIT ACCOMPANYING MOTION FOR PERMISSION TO APPEAL IN FORMA PAUPERIS

Page 5



9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

D Yes No If yes, describe on an attached sheet.

10. Have you paid-or will you be paying-an attorney any money for services in connection with this
case, including the completion of this form?

DY& No Ifyes,howmuch?$f |

If yes, state the attorney's name, address, and telephone number:

i
!
i
Lo

11. Have you paid-or will you be paying-anyone other than an attorney (such as a paralegal or a
typist) any money for services in connection with this case, including the completion of this form?

[JYes No If yes, how much? $ !

If yes, state the person’s name, address, and telephone number:

|

;

12. Provide any other information that will help explain why you cannot pay the docket fees for your
appeal.

13. State the address of your legal residence.

:847 Meadowliane
Seven Hills, OH 44131

Your daytime phone number: G243 [ 216 524-3076__ |
Yourage: [88 | Your years of schooling: [§ ]
Y our social-security number: 1303-36-5915 !

United States Court of A}

Page 6
FORM 4 - AFFIDAVIT ACCOMPANYING MOTION FOR PERMISSION TO APPEAL IN FORMA PAUPERIS
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John Broadley

From: John Broadley [jbroadley@verizon.net]
Sent: Monday, April 13, 2008 5:10 PM

To: ‘Bhatt, Ajay M'

Subject: RE: gquestion re Demjanjuk

Ajay:

I am not seeking legal advice from ICE about the legal interpretation of a BIA decision. I
am asking the factual question of whether ICE intends to attempt to execute the outstanding
order of removal against Mr. Demjanjuk before the BIA rules on the pending Motion to Reopen
and before [ have one or two days after that to seek review in the Sixth Circuit, assuming the
Motion to Reopen is denied. If you do intend to seek to execute the order before the BIA rules
on the Motion to Reopen, then [ have to treat the BIA’s denial of a stay as a final reviewable
order because, as you apparently concede, nothing now stands between Mr. Demjanjuk and
execution of the order of removal. If I interpret your e-mail correctly, ICE is not willing to
answer my factual question.

It is regrettable that ICE is taking such an obstructionist position. There is nothing to be
lost by waiting for the BIA to act and thus avoiding burdening the Sixth Circuit with
unnecessary jurisdictional questions. If ICE decides to change its position, please let me know
as quickly as possible to avoid unnecessary work on this matter.

John Broadley

John Broadley

John H. Broadley & Associates, P.C.
1054 31st Street, NW Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

Mobile 202-230-8395

E-mail jbroadiey@alum.mit.edu

CONFIDENTIALITY NOTICE: This e-mail and any attachments are confidential and may be protected by
legal privilege. If you are not the intended recipient, be aware that any disclosure, copying, distribution, or use
of this e-mail or any attachment is prohibited. If you have received this e-mail in error, please notify us
immediately by returning it to the sender and deleting the copy from your system. Thank you.

From: Bhatt, Ajay M [mailto:ajay.bhatt@dhs.gov]
Sent: Monday, April 13, 2009 3:12 PM

To: jbroadley@alum.mit.edu

Subject: question re Demjanjuk



lohn -

Thanks for your call. My notes reflect that you raised two issues. First, you stated that you did not call [as per my notes,
on/about April 2, 2009] the Board of Immigration Health Services, but you suggested that perhaps a member of your
client’s family did. Thank you for this information. You also requested U.S. Immigration and Customs Enforcement’s {ICE)
timetable for the removal of your client--Mr. John Demjanjuk--in the context of Board of Immigration Appeals (BIA})
litigation. You stated, “I am in between a rock and a hard place because the [BIA] has ruled on the [stay] but not the
motion to re-open.” You asked, “Will [ICE] execute [removal] before the BIA issues the final order?” You stated, “if 1 [do
not] get the answer | am looking for, 1 am going to file with the Sixth [Circuit).” | cannot provide you with legal advice
regarding interpreting the BIA's decision or regarding potential filings on behalf of you client. Your client is under a final
order of removal that ICE seeks to effectuate.

it was a pleasure to talk to you. Have a wonderful day.
Sincerely,

Ajay

Ajay Bhatt

Hurman Rights Law Division

U.S. Immigration and Customs Enforcement
500 12th St., SW

Washington, D.C. 20024

202-732-5357 | 202-732-5346 (fax)
aiav.bhatt@dhs.qov

This document may contain confidential andfor sensilive allomey-client privileged. allormey work-product. andior U.S. Government Informatian. It is not for release,
review, relransmission. dissemination. or use by anyone other than the intended recipient. Any release, relransmission or dissemination is cansiderad to he an
unautherized disclosure of confidential information.



ATTACHMENT B



John H. Broadley

John H. Broadley & Associates, P.C.
1054 31% Street NW, Suite 200
Washington, D.C, 20007

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Demjanjuk File No. A 08 237 417

In removal proceedings

e’ S Nt et Nme? S

RESPONDENT’S MOTION TO REOPEN




John Demjanjuk, the respondent, by his undersigned attorneys, hereby moves the Board
of Immigration Appeals (“Board”) for an order reopening the removal proceedings against him
to hear evidence of changed country conditions in Germany, one of the countries to which he has
been ordered removed, that warrant deferral of removal pursuant to the Convention Against
Torture.

1. Prior Proceedings

The Chief Immigration Judge entered a final order December 28, 2005 that Mr.
Demjanjuk be removed to Ukraine, Poland or Germany and denied Mr. Demjanjuk’s application
for deferral of removal to Ukraine pursnant to the Convention Against Torture. That decision
was upheld by the Board of Immigration Appeals on December 21, 2006 (see Attachment No. 1),
and affirmed by the United States Court of Appeals for the Sixth Circuit on J anuary 30, 2008,
Demjanjuk v. Mukasey, 514 F.3d 616 (6™ Cir. 2008). The Supreme Court denied certiorari on
May 19, 2008, Demjanjuk v. Mukasey, 128 S.Ct. 2491 (mem.), 171 L.Ed.2d 780.

Mr. Demjanjuk is not a subject of any pending criminal proceeding under the Act. As is
more fully set forth below, Mr. Demjanjuk appears to be the subject of a criminal investigation in
Germany which has led to the issuance of an arrest warrant by a German court in Munich,
Germany.

2. lurisdiction of the Board'

This is a motion to reopen the removal proceeding for the sole purpose of hearing
evidence of changed country conditions in Germany, one of the countries to which the
Immigration Court ordered Mr. Demjanjuk removed. Because the Immigration Court’s removal

order was appealed to the Board, the Board has jurisdiction to reopen a case in which it has

! Respondent mistakenly filed his Motion to Reopen and Emergency Motion for a Stay
with the Immigration Court,



rendered a decision. 8 CFR 1003.2(a). This interpretation is supported by Section 5.2(a)(iii)(A)
of the BIA Practice Manual which says that;
As a general rule, where an appeal has been decided by the Board

and no case is currently pending, a motion to reopen or a motion to
reconsider may be filed with the Board, . . .

Pursuant to 8 CFR 1003.2(c)(3)(ii) the time limits of 8 CFR 1003.2(¢c)(2) do not apply
when reopening is sought to assert changed country circumstances applicable to a claim under
the Convention Against Torture. Moreover, no filing fee is required for a motion to reopen
solely on these grounds. 8 CFR 1003.8.

3. Changed country circumstances

The Immigration Court decided Mr. Demjanjuk's Convention Against Torture (“CAT™)
claim in its December 28, 2005 decision. Mr. Demjanjuk’s CAT claim at that time related only
to removal to Ukraine. As will be outlined below, at that time there was no reason for Mr.
Demjanjuk to believe that if he were removed to Germany he would be subject to arrest,
imprisonment, or prosecution. Moreover, even if he had been arrested and imprisoned at that
time, while his health was not good and certainly would not have withstood the harsh conditions
in Ukrainian jails, there was no reason to believe that his physical condition was such that the
incarceration or trial in Germany would have inflicted severe physical and menta} anguish on

him amounting to torture within the meaning of the regulations. Both of these conditions have

changed.
Changed German Intentions

The first change since adjudication of the 2005 CAT claim is in German intentions. The
German authorities have made it clear that they intend to arrest, incarcerate and try Mr.

Demjanjuk if he is removed to Germany. On March 10, 2009 a German Judge issued an arrest



order for Mr. Demjanjuk on suspicion of assistance in murder.? It is now clear that unlike the
sttuation that existed in 2005, Mr. Demjanjuk now faces the prospect of arrest, incarceration and
trial if he is removed to Germany.

Changed Health Conditions

While Mr. Demjanjuk’s health was not good at the time of the 2005 CAT claim for
withholding removal to Ukraine, it has deteriorated significantly in the intervening four years.
Attached hereto are medical reports on Mr. Demjanjuk that show the serious state of his health
(see Attachment No. 2):

A. Dr. Wei Lin (MD at the Cleveland Clinic Cancer Center) showing that Mr.
Demjanjuk is suffering from and being treated for Myelodysplastic Syndrome (MDS), Persistent
Anemia and Chronic Renal Failure.

B. Dr. Keck Chang, MD who diagnosed Mr. Demjanjuk with Chronic Kidney
Disease (CKD Stage 3), Anemia associated with MDS and CKD, Hyperoxaluria and Kidney

Stones.

C. Dr. Timmappa Bidari, MD confirms that Mr. Demjanjuk has Myelodyspiastic
Syndrome, Anemia and leucopenia secondary to the MDS.

D.  Dr. Giuseppe Antonelli (an arthritis specialist) reports that Mr. Demjanjuk is
suffering from arthritis and severe spinal stenosis.

On April 2, 2009, the Immigration and Customs Enforcement Division of the Homeland
Security Department (“ICE”) sent a doctor to Mr. Demjanjuk's home to give him a medical
examination to determine whether it would be safe for him to travel to Germany. While ICE has
not provided Mr. Demjanjuk with a copy of the medical report, Mr. John Demjanjuk, Jr.,
Respondent’s son, video taped the examination. In addition to the ICE doctor, other

representatives of ICE were present at the examination and video taping. Mr, Demjanjuk Jr. has

2 Mr. Demjanjuk does not have a certified English translation of this document. The
Office of Special Investigations has admitted this, however, in its filing with the Immigration
Court on April 3, 2009 in opposition to Respondent’s Motion to Reopen mistakenly filed there.
See Government’s Opposition at p. 4.



submitted a video clip showing the final stages of that examination. See Declaration of John
Demjanjuk, Jr. (Attachment No. 3) and the attached video clip attached thereto.

4. Planned German actions will amount to torture

It is plain from viewing the video clip that Mr. Demjanjuk is in very poor health
generally, and that his back problems (severe spinal stenosis) are causing him severe pain
makinlg it difficult if not impossible for him to move himself around. It is equally clear that
putting someone in that state of health in a jail environment will subject him to very severe
physical pain, and that forcing him to attend court for weeks or months of a trial will be an
excruciating ordeal. The video clip alone makes it clear that the physical requirements for
torture, “infliction of severe pain or suffering” (8 CFR 1208.18), would be met by confinement
of Mr, Demjanjuk in jail conditions and compounded if he were required to attend a protracted
trial.

There is also a “purpose™ and an “intent” requirement in the regulations defining torture,
The purpose and intent of the German authorities obviously must be inferred by the Board from
the surrounding circumstances. The German authorities are scarcely going to announce to the
press that they have decided to throw Mr. Demjanjuk in jail and force him to stand trial in order
to subject him to excruciating pain and that they are doing this in order to be seen to be
punishing him because they think he worked for the Germans in 1942 and 1943 at 2 German
death camp. The Board can, however, draw reasonable inferences regarding German intentions
from several facts,

In its Opposition filed in the Immigration Court on April 3, the Government argued
(Government Opposition p.10) (emphasis added):

Any argument that Demjanjuk wishes to make about capacity to
stand trial is properly made to the German authorities after arrival



in Germany. German courts have the authority to dismiss
prosecutions on health grounds. Indeed, in Nazi cases, such

outcomes have been commonplace in Germany for many decades.

[citation omitted]
Accepting the truth of the Government's contention in the underscored language, the

Board must ask itself, why the German authorities are now seeking to accept deportation of Mr.
Demjanjuk, an 89 year old man who is obviously in poor health. Even a casual review of the
video clip must raise serious doubts about Mr. Demjanjuk’s ability to withstand a trial. If Mr.
Demjanjuk cannot withstand the rigors of a trial (and the innuendo in the Government’s
statement above is that a generous standard has historically been applied in Germany to “Nazi
cases”), why does the German government want to bring him to Germany where he is likely
ultimately to be found unable to stand trial and then would become a ward of the German
taxpayer? Why has the German government not availed itself of the opportunity to have an
German official doctor conduct a medical examination to determine whether Mr. Demjanjuk is

capable of standing trial in Germany before it accepts his deportation,’

There are two possible logical conclusions that the Board can draw from these facts. The
first is that the German government simply wants to relieve the United States of the burden of
supporting a sick, 89 year old man who has no connection with Germany other than that he was
taken prisoner by the Germans in 1942 and is alleged to have worked for the Germans in 1942 -
1945. Under this analysis, the German authorities will (i) apply what the Government views as
their generous standard to determine whether Mr., Demjanjuk is capable of standing trial, (ii) find

him unable to do so, and (iii) turn the burden of supporting Mr, Demjanjuk for the rest of his life

* Both Mr. Demjanjuk’s German counsel and his United States counsel have made it
clear to the German authorities that Mr. Demjanjuk is available for a medical exam by the
German authorities at any time, either at his home or at a suitable Cleveland hospital. The
German authorities have not responded to the offer.

6



over to the German taxpayer. Respondent suggests that such a conclusion, while consistent with
the facts as we know them, would be fanciful.

The other conclusion that the Board can draw from the facts is that the German
authorities do not care whether Mr. Demjanjuk is ultimately convicted or acquitted or even
whether he is actually brought to trial, The German authorities want to bring him to Germany,
arrest him, incarcerate him and bring him to trial if possible in order to be seen to be punishing
Mr. Demjanjuk, at least to the extent of subjecting him to the severe physical and mental pain
that pre-trial incarceration and a trial will cause. While a medical exam at some point before trial
may well result in the dismissal of the case (at least if the innuendo in the Government's
statement about German practice in this respect is correct), for many months and perhaps years
Mr. Demjanjuk would be subjected to the severe physical and mental pain of incarceration and
the German authorities would be viewed favorably in some quarters for “punishing” him for his
alleged crimes. The Board can fairly conclude from the facts that the German authorities have
both the purpose (punishment) and the specific intent to inflict severe physical and mental pain
on Mr. Demjanjuk for that purpose.

Accompanying this Motion to Reopen is an Application for Deferral of Removal
Pursuant to the Convention Against Torture on Form. I-589. (See Attachment No. 4) Part CS of
that sworn Application explains why Mr. Demjanjuk did not make this claim with respect to
torture in Germany at the time the original Application for Deferral of Removal was filed on
October 7, 2005. Part B4 of that standard form application further explains the changed
circumstances. Those parts of Mr, Demjanjuk’s Application are reproduced below for the
convenience of the Board. The entire new I-589 is submitted in support of this Motion to

Reopen.



Supplementary Response to Part C5

Removal proceedings were commenced against me in 2004 to remove me to Ukraine,
Poland or Germany. I applied for deferral of removal to Ukraine under the Convention Against
Torture based on the climate of hate that the Department of Justice had created against me, and
Ukraine's history and practice of torture in its prisons. At that time, I had no reason to believe
that if I were removed to Germany I would be arrested or in the event of arrest subjected to
severe mistreatment amounting to torture. Within the past few weeks it has become apparent
that the German government has decided to accept deportation and to arrest, imprison and Iy me
for some of the same crimes for which I was tried and acquitted in Israel. Arrest, imprisonment
and trial in Germany for crimes for which I have already been acquitted would amount to severe
mistreatment amounting to torture under the Convention Against Torture in view of my age (89
on 4/3/09) and my poor health as outlined in the attached medical reports. On information and
belief, these changed circumstances in Germany which will result in my torture have been
brought about by actions of representatives of the Department of Justice.

In summary, at the time I filed my original application for deferral of removal, I had no
reason to believe that removal to Germany (as opposed to Ukraine) would result in actions by the
German authorities that would amount to torture.

Supplementary Response to Part B 4

New Developments and Changed Conditions Since Original Application for Deferral

Since I filed ry original application for deferral of removal pursuant to the Convention
Against Torture (“CAT") on October 7, 2005 several developments have occurred that require
the filing of an additional application, or the substantial amendment of the original application,
These new developments are treated as the basis for a new application. If the proper procedural
avenue is to seek to reopen the proceeding and amend the existing application, I request that this
I-596 be treated as a motion to reopen and an amendment to the CAT application filed with the
Immigration Court on October 7, 2005,

1. Decision by the German authorities to arrest. jail and prosecute. Since my
October 7, 2005 application, on information and belief, the Federal Republic of Germany has
decided to accept my deportation to Germany. In addition, the State prosecutor in Munich has
issued a warrant for my arrest and, again on information and belief, the State prosecutor intends
to have me arrested when I enter Germany, jailed, and tried as an accessory to murder. Based on
information I have received from my attorney in Germany, the State prosecutor's theory is novel
and has not previously been used by the German authorities in any prosecution of alleged
concentration camp guards in that country. In 2005 there appeared little or no chance that even if
I were deported to Germany the German authorities would either arrest, jail or prosecute me.
Developments in the past several weeks have changed that situation as I have outlined above.

2. Significant health deterioration since October 2005. Since my October 7, 2005

application my health has deteriorated significantly as follows:



» Tam now almost four years older, which at age 89 is a significant change.

* I am suffering from and being treated for Myelodysplastic Syndrome (MDS) which is a
disorder of the bone marrow and a pre-cursor to leukemia. I receive weekly treatment
with Procrit for this condition and periodically have required blood transfusions.

I am suffering from and being treated for Chronic Kidney Disease (CKD Stage 3).

I am suffering from anemia and leucopenia associated with the MDS and CKD
conditions.

I am suffering from and being treated for hyperoxaluria and kidney stones.

I'am suffering from and being treated for arthritis, gout and spinal stenosis.

With the exception of the arthritis, gout and spinal stenosis, these conditions have
manifested themselves since my October 2005 CAT application. The arthritis, gout and spinal
stenosis have become much worse and seriously impede my ability to move and take care of
myself. I frequently need assistance in rising from a chair and extended sitting is very painful.
Copies of the most recent medical reports supporting this description of my present state of
health are attached.

Why Arrest, Incarceration and Trial in Germany would be Torture

My present physical condition is described above. I will be 89 years old on April 3, 2009
and in general my health is poor. I suffer from the conditions described above. I am physically
very weak and experience severe spinal, hip and leg pain which limits mobility and causes me to
require assistance to stand up and move about. Spending 8 to 12 hours in an airplane seat flying
to Germany would be unbearably painful for me.

I am very familiar with life as a prisoner. First I was a prisoner-of-war of the Germans
after my capture in 1942, and subsequently I was a prisonér of the Israelis held in solitary
confinement in an Israeli jail cell from early 1986 to 1993. During my time in solitary in an
Israeli jail, they tried me, sentenced me to death, and ultimately acquitted me when
incontrovertible evidence was presented that “Ivan the Terrible” was an individual named “Ivan
Marchenko.” As a prisoner of the Germans I was aged 22 - 25, As a prisoner of the Israelis 1
was aged 56 - 63 and in reasonably good physical and mental health. I am now age 89 and my
health is poor. I could not look after myself in an ordinary jail cell as I need assistance to
perform many functions, particularly those requiring rising, standing, and moving around.
Incarceration under conditions similar to those I experienced in Israel would subject me to severe
physical pain and suffering.

Spending 8 years in solitary confinement, 6 of them under sentence of death, is a
psychological experience that leaves permanent scars, fears and vulnerabilities. I have serious
doubts whether I could withstand incarceration and the terrible psychological strain of another
trial at my age and in my weakened physical state. After my experience in Israel, the prospect
of another “show trial,” complete with emotional witnesses testifying to what they want to be
true, not to what is true, is a nightmare that is unimaginable to someone who has not experienced
it.



Finally, I will raise the issue of the effect of another round of arrest, jail and trials on my
family. The effect of the events from 1976 to today on my wife of over 60 years, and my three
children and their families has been traumatic. My son, John Demjanjuk, Jr., has lived with the
Justice Department’s vendetta against me since he was 11 years old, through his teenage years
and for all of his adult life. He is now 43 years old. My daughters were older when it began in
1976, but the impact on their lives and families may have been even more severe. I have been
subjected to three major trials. The first of these was from 1977 when the Justice Department
filed its denaturalization complaint to early 1986 which I was extradited to Israel. The second of
these was from early 1986 when I was extradited to Israel and tried and convicted of murder to
1993 when the Israeli Supreme Court acquitted me and sent me back to the United States. The
third was from 1999 when the Justice Department filed its second denaturalization complaint
against me to today when I am facing the prospect of deportation to Germany and a likely fourth
major trial there. The prospect of my family having to go through this experience for a fourth
time is intensely painful to me.

Why Would the German Authorities Subject Me to this Treatment

This question calls for some speculation on the motives of the German authorities. [
understand that the Office of Special Investigations (OSI), which has been the center of the
Justice Department vendetta against me, has been trying to induce other countries (including
Germany) to accept my deportation and to prosecute me. After the US Court of Appeals found
that Office of Special Investigations’ attomeys had committed a fraud on the coust by
withholding exculpatory evidence from the defense (and from the Israeli prosecutors), I did not
expect OSI to rest until they had denaturalized me, deported me and put me on trial somewhere
for something. Iam sure that the record of the efforts of OSI to do this will eventually come to

light.

The motivation of the German authorities is more difficult to understand. We have read
in the press that certain organizations have been bringing pressure on the German authorities to
undertake proceedings against me.  This is consistent with the activities of these same
organizations in promoting my extradition to Israel and trial there as “Ivan the Terrible.” Why
the German authorities should have yielded to such pressure is more difficult to understand. One
possible reason is that the German authorities have not aggressively prosecuted German war
criminals and have been subjected to considerable criticism on this account. It is possible that
the German authorities see a prosecution of me as means to draw attention away from their past
approach. ~ Whether the German authorities are responding to outside pressure (including
pressure from OSI) or are trying to divert attention from their own prior practices, they appear
determined to arrest, jail and prosecute me despite the pain and suffering it will cause, and it can
be inferred because of the pain and suffering it will cause me and my family.

Summary

In summary, the German authorities appear determined to arrest, incarcerate and try me
again for alleged war crimes, notwithstanding the Israeli Supreme Court acquitted me of charges
that included the same factual allegations that the German prosecutor appears to be planning. At
my age, in light of my poor physical condition and the traumatic experiences I have undergone at

10



the hands of the US Justice Department, the Israelis, and the US Justice Department a second
time, this will expose me to severe physical and mental pain that clearly amounts to torture under
any reasonable definition of the term. The effect is magnified by the serious adverse effect that
further proceedings will have on my family.

Mr. Demjanjuk’s statements in response to Question C5 and B4 of the form I-589
adequately explain the changed country circumstances that clearly show that his deportation to
Germany under those changed circumstances would now violate the Convention Against

Torture.

11



CONCLUSION
Wherefore, John Demjanjuk respectfully requests that the Board reopen this removal
proceeding to consider his request for deferral of removal to Germany under the Convention
Against Torture based on changed country circumstances as set forth above and in the

accompanying exhibits and grant that request.

Respectfully submitted,

JOHN DEMJANJUK

By ‘IW

One of his attorneys

John Broadley

John H, Broadley & Associates, P.C.
1054 31* Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum.mit.edu
Dated: April 7, 2009
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1.S. Department of Jusﬁc’ Declsion uf’Bmd of Immigration Appeals
Executive Office for Imenigration Review

File: AOB 237 417 - Cleveland Date;

Inre: JOHN DEMJANIUK. a.k.a. John Iwan Demjanjuk PEC 2 1 200
IN REMOVAL FROCEEDINGS

APPEAL

ON BEHALF OF RESPONDENT:  John Broadlcy, Esquire

ON BEHALF OF DHS: Stephen Paskey
Senior Trial Attorney

CHARGE:

Notim-a: Sec. 237(a¥(4)(D), I&N Act [8 U.S.C. § 1227(a)(d)(D)] -
Inadmissible at time of entry or adjustment of status undet section

212()3)E)(), I&N Act [8US.C. § 1182(3)(3)(]3)(‘;] .
Participated in Nazi persecution

Sec.  237(a)(1)(A), I&N Act [8 U.S.C. § 1227(a)(1)(A)] -
Inadmissible at time of entry or adjustment of status under section 13 of the
Displaced Persons Act (DPA), 62 Stat. at 1013 (1948)

Sec. 237(a)(1)(A), I&N Act [8 U.S.C. § 1227(a)(1)(A)] -
Inadmissible at time of entry or adjustment of status under section 10 of the
DPA, 62 Stat. at 1013 (1948)

Sec.  237(a)(1)(A), &N Act [8 U.S.C. § 1227(=)(1XA)] -
Inadmissible at time of eatry or adjustment of status under section 13(a) of
the Immigration Act of 1924, 43 Stat, 153 (1924)

APPLICATION: Deferral of removal under the Convention Apainst Torture

By decisiop dated June 16, 2005, the Immigration Judge denied the respondent’s motion to reassign
this case to a different Inmigration Judpge (*C1J Recusal Dec.”). Inaseparate decision issued onJune 16,
2005, the hmmigration Judge granted the governtnent’s motion forapplication of collateral estoppel and
judgment asa matter of law, and denied the respondent’s motion to terminate removal pracecdings (“CIJ
Collateral Estoppel Dec.”). By decisiondated December 28, 2005, the Immigration Judge denied the
respondent’s application for deferral of removal under the Convention Against Torture, and ordered him
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removed from the United States to Ukrsine, or in thealternative to Germany or Potand (“CLI Deferral
Dec.”). OnJanvary 23, 2006, the xespondent filed a Notice of Appeal (“NOA™) with the Board of
Inumigration Appeals, arguing that the Immigration Judge's decisions werein error.! Theappeal will
be dismissed. .

1. BACKGROUND

The respondeat is a native of Ulcraine who first entered the Upited States on February 9, 1952,
to animmigrant visaissued under the Displaced Persons Act of 1948, Pub. L. No. 80-774, ch.
647, 62 Stat. 219 ("DPA”), He wes naturalized as a citizen of the United States in 1958. Exh. 5B.

OnMay 19, 1999, the govemment filed athree-count complaint in the Unjted States District Court for
the Norther District of Ohio seeking revacation of the respondent’s citizenship. Exh. SA. Eachcount
alleged that the respondent’snaturalization had been illegally procured and must be revoked pursuant to
section 340(a) of the Imimigration and Nationality Act (“INA™ or*the Act"),8U.S.C. § 1451(a), because
the respondent was not lawfully admitied to the United States as required by section 316 of the Act,
8 U.S.C. § 1427(a). Count]l assezted that the respondent wesnot eligible for a visa because he assisted
in'Nazi persecution in violation of section 13 of the DPA. Count 11 asserted that the respondent wasnot

- eligible for a visabecausc he had beena member of a movement hostile to the United States, also in
violation of section 13 of the DPA. Count I asserted that the respondent was inefigible for a visaor
admission to this country because he procured his visa by willfully misrepresenting material facts.

Following atrial that began on May 29, 2001, the district court ruled in the government’s favoron sl
three counts. Bxh. 5B. Indoing so, the district court issued separate findings of fact and conclusions of
Jaw, and 8 “Supplemental Opinion” in which the court addressed the respondent’s defenges. Exhs. SB and
5C. The district court found thatthe respondent served willingly as an armed guard at two Nazi camps in
occupled Poland (the Sobibor extermination center and the Majdanek Concentration Camp) and at
the Flosscnburg Concentration Camp in Germany, Exh. 5B, Findingsof Fact ('FOF”) 100-05, 123-35,
162-68, 291.

The district conrt found that Scobibor was created expressly for the purpose of killing Jews, that
thousands of Jews were murdered there by asphyxiation with carbon monoxide gas, and that the
respondent’s actions as a guard there coniributed to the process by which these Jews were murdered.
Exh. 5B, BOF 12832, Thedistrict courtalso found thata small number of Jewish prisoners workedas
forced laborers at Sobibor, and that the respondent guatded these forced laborers, “compelled themto
work, and prevented them from escaping.” Exh. SB, FOF 133-34, Thedistrict court found that Jews,
Gypsies, and othercivilians were confined at Majdanek and Flossenburg because the Nazis considered
them tobe “undesirable,” and that prisoers at both camps were subjected to inhumane treatment, including

1 Wenote that the respondent filed an interlocutory appeal regarding the Immigration Judge's June 16,
2005, decision denying his motion asking the Immigration Judge to recuse himself from the case and have
it randomly reassigned. In an order dated September 6, 2005, the Board declined to consider the
interlocutory appeal and returned the record to the Immigration Court without further action.

2
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* * forced labor, physical and psychological abuse, and murder. Exh, 5B, FOF 102-03 (Majdanek); 166-67
(Flossenburg). The district court further found that by serving as an armed guard at cach camp, the
respondent prevented prisonets from escaping. Exh. 5B, FOF 105, 168,

The district court concluded that as a result of this wartime service to Nazi Germany, the respondent
was ineligible for the DPA visa under DPA § 13 because (1) he had assisted in Nuzj persecution and
(2) he had been a member of a movement hostile to the United States. Exh. SB, Conclusions of Law
(“COL™46, 56. Inaddition, the district court concluded that the vespondent was ineligible fora visa.or
admission tothe Upfted States because e willfully misrepresented his wartime emmployment and residences
when he applied fora DPA visa. Exh. 5B, COL 68.

The district eourt’u factual findings withregard to the respondent’s wattime Nuzi service rested-
primarily on a group of seven captured wartime Germen documents which, according to the court's
ﬁnﬂmgs,ideuhﬁedmempmdmﬂby,ammgothenhings.lnsme.date of birth, nationality, father’s name,
mother’sneme, military history, and physical attributes, including a scar on his back. One of the German
documents was a Dienstausweis, or Sevvice Identity Card, identifying the holder as puard number 1393
atthe Trawniki Training Camp (the “Trawniki card”). In addition toidentifying information, the Trawniki
card contajns & photograph that the court found resembles the respondent and a signature in the Cyrillic
alphabet that transliterates to “Demyanyuk.” Exh. 5B, FOF 2-19.

Inadecision dated April 20, 2004, the United States Court of Appeals forthe Sixth Circuit rejected
the respondent’s claims and affirmed the district court's decision in all respects. United States v.
Demjanjuk, 367 F.3d 623 (6" Cir. 2004), cert. denied, 543 U.8, 970 (2004), On December 17,2004,
the Department of Homeland Security served the respondent with a Noticeto Appear (“"NTA") charging
that he isremovable under the above-captioned charges. Michael J. Creppy, who was then the Chief
Immigration Judge, assigned the case to himself?

OnFebruary 25,2005, the povernment filed amotion asking the immigration court to apply collateral
estoppel to the findings of fact and conclusions of law in the denaturalization case, and to hold that the
respondentisremovable asamatter of law on the charges contained inthe NTA. Exh. 5. OnApril 26,
2003, the respondent filed a motion toreassign the case to a randomiy-selected judge at the Arlington
Immigration Court. Exh. 9.

On June 16,2005, the Chief lmmigration Judge denied the respondent’s motion to reassign, granted
the government’s motion to apply collateral estoppel, and held that the respondent was removableas
charged. Exhs. 19and20, The ChiefImmigration Judge also held that, asanalien who assisted in Nazi
persecution, therespondent was barred as amatter of law from all forms of relief from removal other than
deferral of removal under the Convention Against Torture, Exh, 20.

3 All refercnces in this decision to the “ChiefImmigration Judge” are to Michael J, Creppy, who was Chief
Immigration Judge at the time of the respondent’s removal hearing.

3
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' Thereafier, the respondent filed anapplication for defcrral of removal. Exh. 31. OnDecember28,
2005, the Chief Immigration Judge denied the respondent’s application for deferral of removal onthe
ground that he failed to meet his burden of proving: 1) that he was likely to be prosecuted if removed to
Ukraine; 2) that if prosecuted he was likely to be detained; and 3) that if prosecuted and detained, he was
likely to be tortured. The Chief Tmmigration Judge ordered the respondent removed to Ukraine, with
alternate orders of removal to Germarny or Polend. Therespondent filed a timely sppeal to the Board of

Immigration Appeals.
11, THE CHIEF IMMIGRATION JUDGE’S DECISIONS

A. The Tmmigration Judge’s Junc 16, 2005, Decision Regarding the Assignment of the
Respondent's Case

The ChiefImmigration Judge assigned himselfto hear the respondent’s case, On April 26, 2005, the
respondent flled s Motion to Reassign to Arfington Immigration Judge. The respondent raised three issues
insupport of hismotion: 1) that the ChicfTmmigration Jwige lacked the authority to preside overremoval
proceedings; 2) that fhe ChiefImmigration Judge should recuse himselfbecause 4 reasonable person would
question his impartiality; end 3) that due process requires random reassigmnent to an Arlington Immigration
Court Judge.

Ip a decision dated June 16, 2005, the Chief Immigration Judge denied the respondent’s motion,
deciding that 1) he did have the authority to conduct removal proceedings; 2) despite the respondent’s
allegations to the contrary, recusal was not warranted because areasonsable person, knowing all of the
televantfacts, would not reasonably question his impartiality; and 3) due process did not require random
Immigration Judge assignment of the respondent’s removal proceedings.

B. The Immigration Judge’s June 16, 2005, Decision Regarding Collateral Estoppel

On February 21, 2002, the United States District Court for the Northern District of Ohio, Eastern
Division, entered judgment revoking the respondent’s United States citizenship, Unifed States v.
Demjanjuk, No. 1:99CV1193, 2002 WL 544622 (N.D. Ohio Feb. 21,2002) (unpublished decision).
The United States Court of Appeals for the Sixth Circuit affirmed this decision on April 30, 2004. United
States v. Demfanjuk, 367 F.3d 623. On Febsuary 12, 2003, the respondent filed a motion for relief
pursuant to Fed.R.Civ.P. 60(b). The district court denied the motion on May 1,2003, and the United
States Court of Appeals for the Sixth Circuit affirmed the decision on April 20, 2005. United States v.
Demjanjuk, 128 Fed. Appx. 496, 2005 WL 910738 (6" Cir. 2005).

OnFebruary 25, 2005, the government filed a Motion for the Application of Collatera) Estoppel and
Judgment asaMatter of Law and a briefin support of the motion. The government contended that each
of the factual allcgations set forth in the NTA was litigated and decided during the respondent’s
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" densituralization proceedings and that, with the exception of allogation number 22.? those facts were
necessary (o the judgment in that case. Thus, the government arpued that the respondent should be
precluded from contesting the issues in removal proceedings. The government also argued that coflateal
estoppel precluded the respondent from relitgating the Jegal conclusions in the denatutalization proceeding
concerning his eligibility for a DPA visa and the lawfulness of his admission to the United States,

The limmigration Judge found that collateral estoppel did apply to all of the allegations offact, except
number 22, and to the charges contained intheNTA, Specifically, the Immigration Judge found that inthe
removal proceedings before him, the government sought to remove the respondent based o the same
factual and legal issucs presented in the denaturalization case. The Immigration Judge went through each
allegation of fact atissue, and determined that the court had reached a decision oneach one, and thatevery
factalleged in the NTA (except allcgation number 22) was necessary and essential to the district court’s
judgment revoking the respondent’s citizenship, Therefore, the Immigration Judge found that the
respondent wascollaterally estopped from relitigating the factual end legal issues presented, and that he was
removsble pursuant to the four charges of removability. :

C. The Immigration Judge’s December 28, 2005, Decision Regarding Rellef from Removal

‘The Immigration Judge noted that the respondent’s application for deferral of removal is based on three
underlying premises: 1) prisoners in Ukraine are frequently subjected to serious abusc ortorture, 2) persons
who arcpotentially embasrassing to the Ukranian govemment are at risk of physical harm and death, and
3) heis uniquely at risk of torture if he is removed to Ukraine. The Immigtation Judge found that the
cvidence of record did not support a finding that the respondent would beprosecuted in Ukraine because
ofhis Nazi past, Inreaching this decision, the Immigration Judge noted that Ukraine hasnotcharged,
indictod, prosccuted, or convicted a single person for war crimes committed in association with the Nazi
govemmentof Germany. The lmmigration Judge also found that the evidence of record did not support
a finding that the respondent would likely be detained while awaiting trial oresa result of conviction.
Finally, the Immigration Judge found the respondent’s assertion that he would likely be tortured if taken into
custody in Ukraine to be speculative and not supported by the record. Forthese reasons, the Immigration
Judge denied the respondent's application for deferral of removal because he found that he had not
cstablished that he was more likely than not to be tortured if removed to Ukraine.

IJI. DISCUSSION

Onappeal the respondent arguesthat: 1) the Chief Immigration Judge hasno jurisdiction to conduct
removal proceedings; 2)the ChiefImmigration Judge improperly refused to recusehimselfas required by
applicable law; 3) the Chief Immigration Judge improperly refused to assign the respondent’scase ona
rendom basis toan Immigration Judpe sitting inthe Arlington, VirginjaImmigration Court with respansibility
forcasesarising in Cleveland, Ohio; 4) the ChicfImmigration Judge erronieously found that certain fects

3 Allegation 22 inthe Notice to Appearreads as folfows: “Your continued, paid service for the Germans,
spanning more than two years, during which there is no evidence you attempted to desert or seek
discharge, was willing.”
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reievant to the removability issue had been cstablished by collateral estoppel; and 5) the ChiefTnomigration
Judge erroneously found that the respondent was not eligible for deferral of removal pursuant to the
Convention Against Torture. Each of these arguments is addressed below. '

A. The Pawer of the Chief Immigration Judge to Conduct Removal Proccedings

Therespondent argues that the position of ChiefImmigration Judge is purely administrative, i.c., that
the regulations do not confer on the Chief Immigration Judge the powers of an Immigration Judpe to
conduct hearings, and therefore the Chief Immigration Judge was without authority 1o conduct removal
proceedings in this case. We disagree.

The Attorney General has been vested by Congress with the authorty to conduct removal proceedings
undet the INA and to “establish such regulations™ and “delegate such authority” as may be needed
to conduct such proceedings. See section 103(g)(2) of the Act; 8 U.S.C. § 1103(g)(2). In 1983, the
Aftorney Genera) created the Executive Office for Immigration Review (“EOIR”) to carry out this
function. 48 Fed, Reg. 8038 (Feb. 25, 1983). Theauthurity of various officials within EOIR, including
Irnmigration Judges and the Chief Tmmigration Judge, isdiscussed in the regulations at 8 CF.R. §§ 1003.1
through 1003.11,

The duties of the Chief Immigration Judge are set forth as féllows:

The Chief Immigration Judge shall be responsible for the general
supervision, direction, and scheduling of the Immigration Judgesin the
canduct of the various progrems assigned to them. The Chief mmigration
Judge shall be assisted by Deputy Chief Immigration Judgesand Assistant
Chief Tmmigration Judgesin the performarnce of his or her duties. These
ghall include, but are not limited to:

(a) Establishment of operational policies; and

(b) Evaluation of the performance of Immigration Courts, making
appropriatereports and inspections, and taking corrective action where
indicated.

8 CF.R. § 1003.9.

Wereject theargument that the regulatory provision which sets forth the duties of the ChiefImmigration
Judgeisacomprehensive grant of authority which precludes him from performing any otherduties. The
regulation sets forth only some of the specific responsibilities and duties assigned to the Chief Immigration
Judge. However, the explicit language of the regulation makes clear that the ChicfTmmigration Judgé’s
duties are “not limited to" those explicitly referenced in the repulation. Therefore, we must determine
if conducting removal proceedings falls within the other duties for which the ChiefTmmigration Judge
is responsible.
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" Pursuant to 8 CF.R. § 1003.10, immigration Judges are anthorized to preside over exclusion,
deportation, removal, andasylum proceedings and any other proceedings “which the Attomney General may
assignthemtoconduct.” “The term fmmigrationfudgs meansanattomey whom the Attorney General
appoints as anadministratve judge withinthe Executive Office forTmmigration Review, qualified to conduct
specified classes of proceedings, including a hearing under section 240 of the Act. Animmigration judge
shall be subject to such supervision and shall perform such duties as the Attorney General shall prescribe,
but shall not be employed by the Immigration and Naturalization Service.” 8 C.F.R. § 1001.1(1).

The ChiefTmmigration Judge isan attomey whom the Attomey Genetal appointed asan administrative
judge withio the Executive Office for Immigration Review. Inthis context, we note that his position
desctiption indicates that the Chief Immigration Judge’s “occupational code™is “905," whichisthe code
for antorney. Exh, 19A. The Chieftmmigration Judge is also “qualified to conduct specified classes of -
proceedings, including a hearing under section 240 of the Act” as required by theregulation. Thatheis
considered qualified to conduct such procecdings is manifest by the fact that his position description, signed
by thedirector of EOIR, the Attomey General’s delegate, explicitly provides that “fw]hen called upon, fthe
Chief Immigration Judge] performs the duties of an immigration judge in areas such as exclusion
proceedings, discretionary relief from deportation, claims of persccution, stays of deportation, recission of
adjustment of status, custody determinations, and departure control.” Exh. 19A.% Because the Chief
Immigrstion Judge isanattomey appointed by the Attomey General’s designee (the Director of EOIR ) as
ap administrative judge qualified to conduct removal proceedings under section 240 of the Act, we
conclude that he isan Immigration Judge within the meaning of 8 C.F.R. § 1001.1(1), and therefore had
the authority to conduct the removal proceedings in this case.’

B. Recusal of the Chief Immigration Judge

“I'he respondent argties that the ChiefImmigration Judge shonld have recused himself from hearing this
case because a reasonable person, possessed of all relevant facts, might reasonably question his
impartiality. Specifically, thcrespondent sssertsthat because the Chief Immigration Judge wrote a law
reviewarticle addressing the treatment of Nazi war criminals under United States immigration law, and

4 The position description states that “[w]hen called upon, [the Chief lmmigration Judge] performs the
duties” of an Immigration Judge. However, thereis no statutory or regulatory autbotity requiring 2 higher
authority in EOIR or the Department of Justice to “call upon™ the ChiefImmigration Judgeto ectas an
Immigration Judge before he hastheauthority to doso, Therefore, we reject the respondent®s suggestion
that the authority of the ChiefTrmigration Judgeis limited based on the language in the position description.
Instead, the language of the position description simply acknowledges the reality that the Chief amigration
Judge may occasionally be “called upon” 10 “perform([] the dutics” of an Immigration Judge by workload
and other considerations.

$ Wenote ihat the Board of Iimmigration Appeals and the United States Court of Appeals forthe Sixth
Circuit have both affirmed a decision in which the ChiefImmigration Judge performed the duties of an
Immigration Judge. Matter of Ferdinand Hammer, Filc A08-865-516 (B1A Oct. 13, 1998), aff'd,
Hammer v. INS, 195 F.3d 836 (6™ Cir. 1999), cert. denied, 5287U.5. 1191 (2000).

7
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. because two of the three cases he heard over a period of meny years dealt with this issue, the Ciilef
Immigration Judge's decision to appoint himelf to hear this case raises serious concems about his
impartiality.

In a 1998 law teview article, the Chief Immigration Judge addressed the treatment of Nasi war
crimingls under United States immigration law. See Michael J. Creppy, Nazi War Criminals in
Immigration Law, 12 Geo. Immigr. L.J. 443 (1998). The article attempts, by its own tetms, to be a
“comprehensive presentation” on the law relating to the removal of persons who assisted in Nazi
persecution. Thefirstten pagesare devoted to “historical development” of the law in this area. Inthis
section of the article the Chief lnmmigration Judge noted that “it isbeligved that a high number of suspecied
Nazi War Criminalsillegally entered the United Statesunder™ the Displaced Persons Act of 1948, 7d. at
447. The DPA is the provision of law under which the respondent entered this country in 1951.

Ths next fourteen pages of the lawrevicwarticle discuss the investigation, apprehension, and stiempted
removal of persons who allegedly assisted in Nazi persecution, ivcluding a detailed and objective discussion
ofthe removel process. Jd. at453-67. The final three paragraphs ~Jess than ope published page inthe
article—discuss the ChiefImmigration Judge's opinions “on the future of this area of itnmigration Jaw,”
Those paragraphs read, in their entirety:

A. Time Issue

The issue of Naxzi War Criminals in immigration law will eventually
subside, This is not because of a lack of interest, xatherit is areflection
of the chalienge we face every day — the passage of time, Ithas been
nearly 52 yearssince World War Il ended. ifapersonhad been 18 years
old at the time the war ended, he would be 70 years old teday. This
“biological solution” as ithas bean called, effects [sic] not just the ability
to find the Nazi War Criminealsalive and in sufficient health to stand trial,
butalsoit challenges the government’s ability to find witnesses to testify
to the atrocities. 1t is a simple fact that time will resolve the problem.

B. A Change in Scope or Focus

Where will this leave this area of immigration law? The authorbelievesthe
focus of the government efforts will orshould turn to targeting the removal
of other war crime criminals believed to have commiited similar atrocities.
Forexample, in the Jast few years we have seen the devastation that has
occurred in areas such as Bosnia, Somalia, Rwanda and Liberia.

The IMMACT 90 inchxded a revision to our immigration laws, in section
212(a)}(2)(E)Xii), which mandates that aliens who have committed
genocidenot be admitted into the United States. Regrettably, itisquite
possible that some of the perpetrators of these crimes against humanity
have reached or may reach safe harbor within U.S. borders. Withthe
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emphasis on removing Nazi war criminals diminishing as a natural effectof
time, the govemment inay seek to renew its efforts by ferreting thisnew
crop of warcriminals. tisasadtestimony to humanity thatas s saciety
we continue to gencrate war criminals. Aslong as wepersistin taking
action against them, we continue to triumph over them.

Id at467.

The respondentargues that the ChicfImmigration Judge's personal views on the need for aggressive
prosecution of suspected Nazi war criminals under U.S, immigration law betrays an improper bias,
Respondent’s Br. at 18. Specifically, therespondent argues that “the Chief Immigration Judge's opinion
that those suspected of having committed war ¢rimes and *similar atrocities’ should be ‘targeted for
removal,’ revealsa lack of impartiality towards aliens—such as the respondent - who have been placed
in removal proceedings and charged with participation inNazi persecution or genocide underthe INA.?
Respondent’s Br. at 18. We disagree.

The standard for recusal of an Immigration Judgeis whether “it would appear to areasonable person,
knowing all the relevant facts, that thejudpe’s impariiality might reasonably be questioned.” Office ofthe
Chief Immigration Judge, Opcrating Policies and Procedures Memorandum 05-02: Procedures For
Issuing Recusal Orders in Immigration Proceedings (“Recusal Memo™), published in 82 Interp. Rel, 535
{(Mar. 28,2005), The Board has declared thatrecusal is warranted where: 1)an alien dernonstrates that
he was denled a constitutionally fair proceeding; 2) the Immigration Judge has a personal bias stemming
from an extrajudicial source; or 3) the Immigration Judge's conduct demonstrates “pervasive biasand
prejudice.” Marter of Exame, 18 1&N Dec. 303 (BLA 1982).

Intotal, therespondent’s claitns of bias are premised on fewerthan ahalf dozen sentences ina 25-page
article. Wenotethat the Chieflmmigrmation Judgedid not make any comment that would appear to comemit
him to a particular course of action or outcome in thisorany other case. In fect, he did not specifically
mention therespondent and he made no statement indicating any personal bias or animosity toward the
respondent orany otheridentifiable individual. Instead, he emphasized thatthe respondents in Holtzman
Amendment cases are entitled to due process protections such as an evidentiary hearing and both
sdministrative and judicial review, and that the government has the burden of proving its allepations by clear
and convincing evidence. See 12 Geo. Immigr. L. J. at 464,

We find that the Chief Immigrstion Judge’s law review article expressed nothing more than abias in
favor of upholding the law as epacted by Congress, whichis nota sufficient basis for recusal. See Buell
v. Mitchell, 274 F.3d 337, 345 (6* Cir. 2001) (noting that “[iJt is weli-established that a judge’s
expressed intention to upbold the law, or to impose severe punishment within the limits of the law upon
those found guilty of a particular offense,” is not a sufficient basis forrecusal), United Statesv. Cooley,
1 F.3d 985, 993 n.4 (10™ Cir. 1993) (“Judges take an oath to uphold the Jaw; they are cxpecsted
to disfavorits violation."); Smith v. Danyo, 585 F.2d 83, 87 (3™ Cir. 1978) (noting that “therc isa world
of difference between a charge of bias against a party . . . and a bias in favor of a particular lega)
principle™); Baskinv. Brown, 174F 2d 391,394 (4" Cir. 1949) ("A judge cannot be disqualified merely
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. - because he believes in upholding the law, even though he says 60 with vehemence.”). Moreover,

¢l d SECS 908 E0L 'ON Xvd

wa {ind nio instances of a federal judge having been recused under circumstances similartothiscase, i.e.,
where he or she made general statements about an arca of Jaw. Compare, e.g., United States v, Caoley,
supra, at 995 (recusal required wherc judge appeared on “Nightlipe” and expressed strong views about
apending case); United States v. Microsoft Carp., 253 F.3d 34, 109-15(D.C. Cir. 2001) (district court
judge created an appearance of impropriety by making “crude” comments to the press about Bill Gates
and other Microsoft officials); Roberts v, Bailar, 625 F.2d 125, 127-30 (6" Cir. 1980) (disqualification

mquimdinunploymandiscﬁnﬁndionmﬂtagaimfpusmﬂice,wherejudgestateddmingapre-lrialhearing:
“Iknow [the Postmastet] and he is an honorable man andlhowhewouldneminmtiomﬂydiseﬁminate

against anybody."”).

Wealso note that the standard for recusal can only be met by a showing of actual bias. See Harlin
v. Drug Enforcement Admin., 148 F.3d 1199, 1204 (10" Cir. 1998) (administrative judge enjoys “a
presumption of honesty and integrity” which may be rebutted only by ashowing of actual bias); Del
Vecchiov. lllinois Dep 't of Corr., 31 F.3d 1363, 1371+73 (7" Cir. 1994) (en banc) (absent a financial
interest orother clearmotive for bias, “bad appearances alone” do not require disqualification of ajudge
ondue process grounds). Nothing inthe Chieflmmigration Judge’s decisions orthe record cstablishes that
the Chief Immigration Judge was actually binsed against the respondent, nor does therespondent pointto
sny error in the decisions which allegedly resulted from bias,

Wealsoreject therespondent’s argument regarding the alleged sppeerance of impropriety based on
the fact that although the Chief Immigration Judge presided over only three removal cases from 1996 10
2006, two of those cases involved aliens who allegedly assisted jn Nazi persecution. Therespondent
argues that the Chief immigration Judge has“exhibited an unmistakeble interest” in Holtzman Amendment
cascs by writing a law review article about such cases and presiding over such cases during aten-year
period when he heard a toal of three cases, Respondent’s Br. at 19-20. The respondent speculates that
this interest shows “a decided lack of judicial impartiality, ifnotontright bias,” and thet by presiding over
this case the Chief Immigration Judge is attempting to “dictate” the outcome of this proceeding,
Respondent’s Br. at 20, 23, We disagree. .

A judge isnot precluded from taking a special interest in a certain area of law, and the factthatajudge
has done s0 docs not imply that the judge cannot fairly adjudicate such cases. See e.g., United States v,
Thompson, 483 F.2d 527, 529 (3" Cir. 1973) (bies in favor of a legal principle does not necessarily
indicate bias against aparty). Moreover, federal courts have recognized thata departure from random
assignmentofjudges, including the assignment of a case to the ChiefJudge, is permissible whena casa is
expecied 1o be protracied and presents issues thet are complex orof great public interest, Forexample,
in Matter of Charge of Judicial Misconduct or Disability, 196 F.3d 1285, 1289 (D.C, Cir. 1999), the
D.C. Circuitupheld & local rule permitting the ChiefJudge to depart from the random assighmentof cases
ifhe concluded that the case will be protracted and a non-random assipnment was necessary for the
“expeditious and efficient disposition of the court’s business.” The appeals court further recognized that
itwas permissible for the Chicf Judge 1o assign such cases to judges who were “known tobe efficient™ and
who had sufficient time in their docket(s to “permit the intense preparation required by these high profile
cases.” Id. at 1290,
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writtendecisions. Incontrast, mostdecisions by Immipration Judges inremoval procesdings are decided
inanoral opinionissued from the bench immediately after the evidence has beenpresented.® The Chief
Immigration Judge had previously presided over a Holtzman Amendment case, had published anarticlein
thait arer of law, and was not burdened with an overcrowded docket, For these reasons, we find that it
was reasonable for the Chicfimmigration Judgetoassign the case to himself, i.e., hehad the time necessary
to conduct this case and the expertise needed to handle it In a fair, impartial, and efficient manner. Thus,
we conclude that an objectively reasonable person would not repard the Chisf Immigration Judge's
assignment of thiscase to himselfas a reason to question his impartiality. Rather, such a person would
likely conclude that the assignment was both reasonable and justified.

Afterreviewing the record, we find that a reasonable person knowing all the facts of this case would
not question the ChiefImmigration Judge’simpartiality. Moreover, the respondent has ot shown that he
was denied & constitutionally fair proceeding, thet the Immigration Judge had a personal bias against him
stemming from an extrejudicial source, or that the Chief Immigration Judge’s conduct demonstrated a
petvasive bias and prejudice against him. Foral] of these reasons, we conclude that the ChiefTmmigration
Judge was not required to recuse himself from the respondent’s removal proceedings.

C. Assignment of the Respondent’s Case on a Rendom Basis

Therespondent argues that the Chief Immigration Judge should have assigned the respondent’s case
to en Atlington Immigration Judge on arandom basis. Specifically, citing10 8 C.F.R. § 1003,10, the
respondent arpucs that by singling out the respondent’s case and imposing himself as arbiter ofhis removal
proceedings, rather than allowing the case to be assigned to an Inunigration Judpe op a random basis
according tothe method routinely employed by the Arlington Iimmigration Court, he sidestepped the proper
regulatory procedures. The respondent asserts thet the Chief Immigration Judge's actions raise such
serious due process concerns that the respondent was deprived of a fair hearing.

In support of his argument, the respondent points to cases which note that oge tool to help
cnsure faimessand impartiality injudicial proceedings isthe assighment of cases to available judges on
arandom basis, See Beatty v. Chesapeake Cir., Inc.,835F.2d 71,75n.1 (4* Cir. 1987) (Murnaghan,
CJ.,concurring) (“One of the court's techniques for promoting justice is randomly to select panetmembers
10 hear cases.”). However, the respondent has pointed to no statute, regulation, or case law which
affirmatively requires the random assignment of an Immigration Judge in removal proceedings, or
which strips the Chief Immigration Judge of the authority to assign a specific casc. Indeed, at least
one federal court has expressly concluded that random assignement is not required to satisfy the standard
ofimpartiality, stating that “[a]lthough random assignment isan important innovation in the judiciary,
facilitated greatly by the presence of cornputers, it is nota necessary component to ajudge’s impartiality.
Obertv. Republic W. Ins., 190 F.Supp.2d 279,290-91 (D.R.1, 2002). Moreover, the respondent himself
acknowledges that random assignment is not “mandatory, but that it is appropriate given the history and
circumstances of this unique case.” Respondent’s Br, at 25. Asdiscussed above, the ChiefTmmigration
Judge had previously presided over a Holtzman Amendment case, had published an article in that area of

P
¢ The Chief Immigration Judge issued three separate writlen decisions in this case.

il
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law, and was not burdened with an overcrowded docket. For these reasons, and because thete is no

authority mandating the random assignment of the respondent’s removal proceedings, we reject the
sespondent’s argument on this point.

D. Establishing Facts Relating to Removability by Collateral Estoppel

The respondent next argues that the Chief Immigration Judge improperly applied the doctrine of
collateral estoppel. Inhis June 16,2005, decision.ﬂleﬁlieﬂmmiguﬁon.ludgeapplied collateral estoppel
withrespectio all but onc of the allegations in the NTA. Therespondent argues that collaters) estoppel
cannot beapplied to the present case because the respondent did not have a full and fair opportunity to
litigate the issues on which the ChiefImmigration Judge pranted the government’s collateral estoppel
motion. We disagree.

The doctrine of collateral estoppe), or issuc preclusion, provides that “once an issue is actually and
necessarily determined by a courtof competent jurisdiction, that detennlnaﬁmﬁsconchlsivcinsubsequent
suits based on a different cause of action involving a party tothe priorJitigation,” Hanumerv, INS, 195
F.3d 836, 840 (6" Cir. 1999), quoting Montana v. United States, 440 U.S. 147,153 ¢ 1979). Inacase
involving thc Board of Immigration Appeals, the United States Court of Appeals for the Sixth Circuit
decided that the doctrine of collateral estoppe! applies only when 1) the issue in the subsequent litigation
igidentical to that resolved in the earlier litigation; 2) the issue wasactually litigated and decided in the prior
action; 3) theresolution of the issue was necessary and essential toajudgmenton the meritsin the prior

litigation; 4) the party to be estopped wasa party tothepriorlitigation (or inprivity with sucha party); and
5) the party to be estopped had a full and fair opportunity to litigate the issue, Jd. at 840 (citations omitted);
see also Matter of Fedorenkn, 19 1&N Dec. 57, 67 (BIA 1984) (holding that an alien’s prior
denaturalization proceedings conclusively established the “ultimate facts” of a subsequent deportation
proceeding, so long as the issuesin the prior suit and the deportation proceeding arose from “virtually
identical facts” and there had been “no change i the controlling law."},

1. The Respondent’s Collaters) Es{upp el Argument Regarding the Trawniki Card

The respondent’s first collateral estoppel argument centers around the signature on the German
Dienstauswels, or Service Identity Card, identifying the holder as guard number 1393 at the Trawniki
Training Camp. The Trawrki card also identifies the holder by name, date of birth, and other information,
and contains a signature in the Cyrillic alphabet that transliterates to "Demyanyuk.” Exh.5B,FOF 2-19.

Ineach trial the respondent argued, unsuccessfully, that the Trawniki card did not refer tohim. In 1987
the respondent faced acriminial trial inlsrzel, During thattrial, the respondent offered thetestimony of Dr.
Julius Grant, a forensic document examiner who claimed that the signature on the Trawniki card was not
‘madeby the respondent. Inresponse, theIsrzeli government elicited testimony from Dr. Gideon Epstein,
the retired head of the Forensic Document Laboratory at the former Immigration and Naturalization
Service, In histestimony, Dr. Epstein rejected Dr, Grant’s conclusions regarding the signature on the
Trawnild card, pointing out specific flaws in his testimony, See Exh, 17M. The respondent’s attorney
cross-examined Dy, Epstein, but did not question him about his critique of Dr. Grant's testimony, The
Israeli court rejected Dr. Grant’s conclusions regarding the Trawnils card. Exh. 17G at 95-96.

12
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- Inrejecting the respondent’s claim that he was not the person named on the Trawniki card, the
denaturalization court found that Dr. Grant’stestimony inIsrael was “not reliable or credibie” and citeda
portionof Dr. Epstein’s testimony. Exh. 5B, FOF 22. The respondent subsequently filed aseries of post-
trial motions and an initial briefin support of hisappeal to the United States Courtof Appeals for the Sixth
Citcuit, rtone of which mention his prescnt allegation that Dr. Epstein testified falsely and that the district
court improperly relied on the testimony of Dr. Epstein in disregarding Dr. Grant’s testimony,

The respondent first raised theissue of Dr. Epstein’sallegedly false testimony ina reply brief filed
during the pendency of his appeal o the United States Court of Appeals for the Sixth Circuit,
Respondent’s Br. at 30. The Sixth Circuit refused to consider the issuc and granted the governments
motion to strike his reply briefon the ground that issues raised for the first time onappen] are beyond the
scope of the cowrt’s review, See 367 F.3d at 638, The Sixth Circuit 2so commented on the lack of
cvidenceor legal support offered with respect to the respondent’s arguments regarding Dr. Epstein's

* testimony. Specificallly, the Court noted that therespondent “cannot raise allegations inthe eleventh bour,
without evidentiary or Jegal support, as “issues adverted to {on appeal] in a perfunctory imanner,
unaccompanied by some effort at developed argumentation, are deemed waived......™ Demfanjuk367,
F.3d at 638 (citations omitted).

We reject the respondent’s argument that he did not have a fair opportunity to litigate his claims
regarding the Trawniki card. The respondent knew (or should have known) all pertinent facts at the
completion of Dr. Epstein’s direct examination. However, hedid not raise any objection concemning Dr.
Epstein’s testimony during cross-examination, nor did he object to this testimony in his first post-tria!
moticns. Even when the respondentappealed his case o the United States Court of Appeals for the Sixth
Circuit hefailed to question the testimony of Dr. Epstein in his initial brief, 1t was only in areply briefthat
ke finally raised thisissue. Atthatlaie poimtin the proceedings, and given what the Sixth Cireuit foundto
bea dearthof evidentlary or legal support, the Court found that the respondent had waived his opportunity
to raise a new argument and granted the government’s motion to strike his brief.

Collateral estoppel requires only that a party had a full and fair opportunity to litigate relevant issues
dwing the earlier procecding. A litigant cannotavoid collateral esteppedif; solely through thelitigant’s own
fault, an issue was not raised or evidence was not presented. See generally. N. Georgia Elec,
Membership Corp., 989 F.2d 429,438 (11* Cir. 1993); Blonder-Tongue Laboratories, 402 U.8.313,
333 (1971) (colinteral estoppel does not apply if the Jitigant, through no fault of his own, is deprived of
crucial evidence or witnesses). Inthe present case, the respondent was not prevented from raising his
concems about Dr. Epstein during the denaturalization case—rather, he simply failed to do so until jt was
100 late. See Demfanfuk 367, F.3d at 638 (citations omitted); see also United States v. Crozier, 259
F.3d503,at 517 (6™ Cir. 2001) (citations omitted) (noting that the Sixth Circuit generally will nothear
jssues raised for the first time in areply brief), Because the respondent had a fair opportunity to litigate his
claims sbout Dr. Epstein’s testimony but did not do 50, he waived those claimsin the denaturalization case
and is barred from raising them here.

13
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* 2. The Respondent’s Collateral Estoppel Argument Regarding Certain Documents

The respondent's second collateral estoppel argument centers around the difficulty he experienced
cbtaining cestaindocumentsin his denaturalization proceedings. He arguesthat the government'scase
egainst him was founded on documents, most of which had been supplicd to the govemnmentby the former
Soviet Union or by states formed from the former Soviet Union, and that his ability to obtain other
documents from the files from which the govemment’s documents came was limited or non-existent, He
argues thathe relied on the U.S. Govemment to help him retrieve documents held by the government of
Ukraine, and the fuilure of the U.8, government to aggressively pursue these documents “effectively denied
[him] a fair opportunity to [itigate his case.” Respondent's Br. at 36. We disagree.

The respondent first leamed of the exisience 0f a KGB investigative filc that contained materials
pertaining to him, i.c., Operational Search File No. 1627 (“File 1627"), in May 0£2001. On May 14,
2001, the yespondent filcd an emergéncy motlon for continuance of the trial date in which he
alleged “discovery abuse” by the government, Exh. 5G, docket entry 109, Two days later, he filed 2
supplemental briefin support of that motion, in which he raised issttes about the contents of File 1627, Id.
docket entry 110.

OnMay 21,2001, the respondent filed & second emergency motion seeking to conduct additiona}
discovery relating to File 1627. Exh. 5G, docketentry 112; NOA Attachment . Therespondent sought
{0 depose bath U.S. and Ukranian officlals, and to obtain the contents of any investigative filesin the
possession of Ukranian avthorities relating to the respondent or his cousin, Ivan Andreevich Demjanjuk,
“if necessary with the assistance of the United States government.” NOA Attachment D. OnMay 22,
2001, the district court denicd the respondent'smotion to continue the ttjal date, but granted his motion
for discovery in part and permitted him (o seek the investigative files. NOA Attachment E.

Two days later, atthe respondent’srequest, the Directorof the Justics Department’s Office of Special
Investigations (“OSI") sent a Jetter to Ukranian authoritiesmaking whathetermed a “‘very urgent request™
for “copies of the complete contents” of File 1627. NOA Attachment F. The letter requested that
Ukranian authorities advise OSI "tomonow" as to whether File 1627 had been found and was being
copied, and when the copies could be expected at the U.S. Embassy inKiev. 7 The letternotesthat the
Directorof OS] telephoned the Ukranian Embassy in Washington and personally discussed the matter with
Ukranian officials shortly before the letter was faxed to the embassy. X,

Despite the urgent naturc of OS1’s requcst, the Ukranian Government did not respond for more than
2months. Inaletterdated July 27, 2001, aUkranian official informed the U.S. govemment that “[ijn the
Directorate of the Security Service in Vinnytsya Oblast there isin factan Opetational Search File No,
1627, which deals with the course of the investigative work pettaining to .M. Demyahyuk,” NOA
Attachment G. The letter made no reference to theavailability of copies or othier access to the contents
ofthefile. Instead, the Jetter indicated that some 585 pages of material had been sent to Moscowin 1979,
Jd. The U.S. govemment submitted a copy of this letter to the respondent and to the court, together with
acomplete Englich translation and a cover letter on August 17, 2001 — after the trial but some 6 months
before the district court rendered a judgment against the respondent. /. Thereis no evidence that the
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respondent thercafier attempted to obtain copies of this material or that he sought to have the U.S,
povemment assist in obtaining such copies,

OnFebruary 21, 2002, 6 months after the respondent received a copy ofthe July 27, 2001, letter from
a Ukranian officlal, the district court entered a judgment revoking the respondent’s naturalized U.S.
citizenship. OnMarch 1,2002, the respondent filed a comprehensive post-judgment motion asking the
court to amend its findings, alter oramend the judgment, pranta pew trial, and/or grant refiefunder Fed,
R. Civ. P. 60(b). Exh. 5G, docket entry 171. Atthattime, the respondent was fully sware of the U.S.
government’s efforts to obtain File 1627 and the Ukranian government's response, and hehad no reason
16 believe that the government had made further efforts to obtain the file. Inthismotion therespondentdid
not raisc the issue of the government’s efforts to obtain File 1627,

‘Therespondent filed an appeal from the denaturalization judgment with the United States Court of
Appeals for the Sixth Circuit on May 10,2002. Again, he did not raise any issue relating to File 1627
in either his initial brief or his reply brief, OnFebruary 12, 2003, the respondent filed a second post-
judgment motion pursuant to Fed. R. Civ, P, 60(b), and again did not raise any issue with respect
toFile 1627, Hismotion was denicd by the district coutt, and his appeal from that decision was dismissed.
Exh. 170.

Therespondent’s removal proceedings were commenced in December 2004, On February 25,2005,
the government moved toapply collateral estoppe] tothe findings and conclusions in the denaturalization
case. Therespondent did not raise any Issue rclating to File 1627 inhisbricfopposing the governiment’s
motion, and the Chicf Immigration Judge granted the motion on June 16, 2005, Exh, 14,

While there is no provision for discovery in the course of removal proceedings, the Government
volunarily provided various documents on July 22, 2005, at the respondent’srequest, One suchdocument
wasaMay 31, 2001, e-mail from Evgenly Suborov, an employee of the U.S. Embassy inUkraine, to Dr,
Steven Coe, a government staffhistorian. NOA Attachment I (“the Suborov e-mail"). The Suborove-mail
states that File 1627 contained a large number of pages (585 of which apparently had been sent to
Moscow). Despite receiving the Suborov e-mail on July 22, 2005 ~some 5 months before the Chief
Immigration Judge entered his final order, the respondent did notrequest that the Chieflmmigtation Judge
reconsider his decision granting collateral estoppel, nordid he raise any issuerclating to File 1627 before
the ChiefTmmigration Judge in any other context. On January 23, 2006, the respondent filed a Notice of
Appeal with the Board, in which he mised his ¢laims regarding File 1627 for the first time in the course of
his removal proceedings.

Iriswell-established that appellate bodies ordinarily will not considar issuesthatare raised for the first
time on appeal, E.g, Am. Trim L .L.C. v. Oracle Corp., 383 F.3d 462, 477 (6™ Cir. 2004) (citations
omitted) (noting that the appeals court would riot consider an argument raised for the first time in areply
brief). Consistent with regulatory limits on the Board’s appellete jurisdiction, the Board has applied this
rule o fegal arguments that were not raised before the Immigration Judge, Matter of Rocha, 20 1&N Dec.
944,948 (BIA 1995){citations omitted)(INS waived issue by failing to make timely objection). Seealso
8 C.F.R. § 1003.1(bX3) (Board'sappellate jurisdiction in removal cases is limited to review of decisions
by anImmigration Judge). Inaddition, the Board “wilinotengage in fact finding in the course of deciding
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appeals,” 8 C.F.R. § 1003.1(d)(iv), and a party may niot “supplement” the record an appeal. Matter of
Fedorenko, supra at 73-74,

Despite having a full and fair opportunity to pursuc his concems regarding File 1627 during his
dennturalization proceedings, the respondent elected not to raise any issues relating 1o File 1627 in his first
post-trial motion, his direct appeal, and his subsequent motion for relief from judgment. Moreover,
although the respondent filed numerous pleadings with the Chief Immigration Judge and appeared before
him on two occasions, he never: 1)mentioned File 1627; 2) made his own cffotts to examine or obtaina
copy of the file; or 3) olaimed that collatera! estoppe! should be denied for reasons relating to the file. For
these reasons, we find no ervor in the Chief Tmmigration Judge’s decision toapply collateral estoppel in this
case, and wereject the respondent’s argument that he was denied a fair opporiunity to Litigate his case,
Because he did have the opportunity to raise his claims regarding File 1627 below, we conclude that thoss
claims have been waived and we will not consider them now for the first time on appeal,

Wereject the respondent’s claim that he could not have raised the issuz of File 1627 eastier and that
“newinformation” came to light after the ChicfImmigration Judge granted the govemment’s motion for
collateral cstoppel in June 2005. As of August 17, 2001, the respondent was aware that File 1627
contained alarge number of pages, only a few of which had been provided 1o the U.S. Government. He
was also fully aware of the U.S. Government’s written and telephonic efforts o obtain acompletecopy
of the file for him and the Ukranian government’s response. Therefore, the documents the respondent
secks to rely on as *“new informetion™ (Respondent’s Br. tabs J, K and L) simply confirm what the
respondent knew or shouldhave known Iong before his citizenship was revoked and the removal case
began. Forall ofthese reasons, we agree with the Chief Immigration Judge's conclusion that the facts
established in the denaturalization case are conclusively established in his removal proceedings (thereby
sendering the respondent removable as charged) by operation of the doctrine of collateral estoppel,

E. Deferral of Removal under the Convention Against Tortare

Finally, the respondent argues that the Chief Immigration Judge erred in denying his application for
deferral of removal underthe Convention Against Torture, A person seeking defermal of removal must
provethat it is more likely than not that he or she would be tottured ifremoved 1o a particular country.
8 CF.R.§§208.16(c)(2) and 208.17(n). Itisnot sufficient foran applicanttoclaima subjective fearof
torture, rather, theapplicant must prove, through objective evidence, thathe or she is likely tobe tortured
ina particular country. Matter of J-E-, 23 1&N Dec. 291, 302 (BIA 2002). For purposes of the
Convention Against Torture, “torture” is defined as “uny act by which severe painor suffering, whether
physical or mental, is intentionally inflicted on a person” for a specific purpose, such as extracting a
confessionor punishing the victim. 8 C.F.R. § 208.18(a)(1). To qualify astorture, the act mustalso be
inflicted “by oratthe instigation of or with the consent or acquiescence of a public official orother petson
acting in an official capacity,” ata time when the victim isin the offender’s“custody orphysical contro),”
8 C.F.R. §§ 208.18(2)(1) and (6). “Torture is an extreme fortn of cruel and inhumane treatment and
doesnot includelesser forms of cruel, ishumane, or degrading treatment or punishiment. .. .” 8 C.F.R.
§ 208.18(a}(2). Moreover, “[a]n act that results in unanticipated or unintended severity of pain
and suffering is not torture.” 8 C.F.R. § 208.18(a)(5).
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Thetheustofthe respondent”s claim for deferral is that: 1) the United States Government createda
widespread pubhcpmephonthatbusmnsible forcrimes committed against Jewish prisoncrs by “lvan
the Terrible” atthe Treblinka death camp; 2) the United States will encourage Ukraine to arrest, detain,
and prosecute him ifhe is ramoved to Ukraine; 3) itis“irmational” to believe that the Ukranian government
will not comply with such requests; 4) many prisonersin Ukraine are subjected to mistreatment and/or
torturs; and 5) therespondent is especially “vulnerable™ to mistreatment and torture because of hisage.
In denying therespandent’sapplication, the Chief Immigration Judge concluded that the respordent failed
1o prove threckey facts: 1) thatasaresult of the government's previous assertion that hawas “Tvan the
Terrible” (an assertion that the government has not mede in more than a decade), he is likely to be
prosecuted if removed to Ukraine; 2) that if prosecuted, he is likely to be detained; and 3) that ,f
prosecuted and detained, he is likely to be tortured.

The Chief Immigration Judge relied on numerous exhibits showing that Ukraine has not charged,
indicted, prosectited, orconvicted a single person for war crimes committed in association with the Nazi
governmentof Getmany, despite having numerous opportunitiesto do so. CIY Deferral Dec. at 10 (citing
Exbibits 35 st 1-2, 36, 37A at 15-22, 37C, 37G, 37H). Moreover, wenote that the respondent stipulated
thiat several Ukranian nationals who assisted in Nazi persecution had not been indicted orprosecuted, nor
had Ukraine requested theirextradition, despite the U.S. government’s efforts to encoursge Uknaine todo
s0. Exh. 35 §§ 1-20. Wereject the respondent’s speculation that because of his notoriety , hiscasels
markedly different from others who bave been returned to Ukraine, Instead, the State Department’s
advisory opinion letter” rebuts this claim by expressing the opposite opinion: that the govenyment of Ukraine
is “very unlikely” to mistreat a “high-profile individual[]” such as therespondent. Exhs. 39A and 45, For
these reasons, and given the absence of any evidence of aNazi war criminal facing prosecution in Ukraine,
therespondent’s speculative argument is not persuasive. Therefore, weagree with the Chief Immigration
Judge that the respondent failed to establish that he is likely to be prosecuted if removed to Ukxaine,

We nlso agree with the ChiefInunigration Judge’s finding that the respondent has notestablished that
he is likely to be detained even in the unlikely event thathe is prosecuted in Ukraine, Assetforthinthe
stipulstions between the parties, Ukranjan law allows for pre-trial release of criminal defendants, and large
musbers of Ukranian criminal defendants ere released from custody while awaiting trial. CIJ Deferral Dec,
at 11 (citing Exh. 35).

7 We reject the respondent’sargument that the State Department’s advisory opinion is inadmissible. 1n
thisregard, we note that the Federal Rules of Evidence do not apply in immigration court proceedings.
Becausethe letier from the State Department is probative and its use is not unfair to the respondent, we
find no error in the Chief Immigration Judge’s consideration of the letter. See Matter of K-S-, 20 1&N
Dee. 715, 722 (BIA 1993) (relying on State department advizory opinion letter as “expert” evidence);
Moatter of Ponce-Hernandez, 22 1&N Dec. 784, 785 (BIA 1999) (noting that thetest for admissibility
of evidence is whether the evidence is probative and whether its use is fundamentally fairso astonot
deprivethealienof due process); 8 C.F.R. §§ 1208.11(a) and (b) (the State Department may provide an
assessment of the accuracy of anapplicant’sclaims, information about the treatment of similarly-situated
persons or “[sjuch other information as it deems relevant”).
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Finally, we agrec with the ChiefImmigration Judge's finding that although conditions in Ukranian
prisons mey be harsh, itis unlikely that the respondent would be tortured if detained. In this context we
note that the evidence of record indjcates that the government of Ukraine has permitted intemational
monitoring of its prisons and has engaged inimprovement efforts. CLJ Deferral Dec. at 12(¢iting Exhs,
39A and 45), Morcover, we note that even if the respondent were to face harsh prison conditions
inthe unlikely event that he faces detention, generally harsh prison conditions do not constitute torture,
See Matter of J-E-,23 1&N Dec. at 301-04; see generally, Alemuv. Gonzales, 403 F.3d 572, 576 (8®
Cir. 2005) (noting that substandard prison conditions arenot a basis forrelief under the Convention Against
‘Torture unless they are intentionally and deliberately created and maintained in order to inflict torture);
Auguste v. Ridge, 395 F.3d 123, 152-53 (3" Cir. 2005).

Based on our review of the evidence ofrecord, we conclude that the findings of the Chief Tmmigration
Judge are reasonableand parmissible conclusions to draw from the record and that none of the findings
is clearly erroneous. 8 C.F.R. §1003.1(d)(3)(). Simply put, the respondent’s arguments regarding the
likelihood of torture are speculative and not based on evidence in the record. See Matter of J-F-F.,
231&N Dec. 912,917 (A.G. 2006) (applicant fails o carty burden of proofifevidence is speculative or
inconclusive), Therefore, we reject the respondent’s arguments, and conclude that the ChiefImmigration
Judge correctly decided that the respondent failcd to prove that he is Jikely to be prosecuted in Ukraine;
that if prosecuted, he is Jikely to be detained elther priorto trial or as aresult of a conviction; and, that if
prosecuted and detained, he Is more likely than not to be tortured.

IV, CONCLUSION

After reviewing the record, we find no error in the ChiefTmmigration Judge’s thres decisions from
which therespondent appeals. Weconclude that the Chief Imnmigration Judpe correctly found that the
respotdent]s removable as charged and ineligible for any form of relicf from removal. Moreover, wereject
the argumentsraised by the respondenton eppeal. For these reasons, the following ordershall be entered,

ORDER: The appeal is dismissed.

e
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MEDICAL REPORTS
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CLEVELAND CLINIC CANCER CENTER
AT PARMA COMMUNITY GENERAL HOSPITAL
6625 Powers Bivd,, Parma, OH 44129
Ph: 440-7434747 Fax: 440-743-4715

NAME: DEMJANJUK, John
CLINIC NO: 48848207

DATE OF SERVICE: 07/15/2008
DIAGNOSIS:

1. Myelodysplastic syndrome
2. Persistent anemla secondary to abova

John Demjanjuk retumed fo clinic for follow Up with his wife. He stated he Is stil weak desplle recalving
2 units of blood transfusion around a month ago. He has recalved 2 doses of Proerit injaction (avery 2
wasks) since last visit. Symptom wise, ha deas not fes much different. He denlss any fever, chiiis,
night sweats orweight foss, His main complaint Is weaknass and his knes bothers him. His knea
problem 18 pre-existing. He denles any chest paln, shoriness of breath at rest or palpitations. No Gt or
GU complainte. No bleeding atall. No aasy brulsing. .

His past medical history, personataocial histary, medications and allergies were all reviewad,

REVIEW OF 8YSTEMS: All 10 systems weve reviewad. Excapt what is described abova, the rest of
the revisw of systome was complelety unremarkable,

PHYBICAL EXAM: GENERAL: Patient appears gt his basaline, comfortable, not in distress, Hais
afabrile with temperature B8, pulse 84, respiratory rate 20, blood prassure 122/84, welght 225 pounds,
HEENT: Pale, no faundice. Normal oropharynx on visual exam. RESPIRATORY SYSTEM: Lungs
claar to auscultation bilaterally. No wheezing, thenchi or crackles, Chest movament symmelrical,
Teachea midiina. GARDIOVASCULAR SYSTEM: Heart sounds 81, 52 with regular rata and thythm.
No gallaps or additlonal heart sounds. GASTROINTESTINAL SYSTEM: Abdomen s goft, obasa ang
nontendar, nondistendad. Normal active bows] sounds, No paipable mass or hepatosplanomegaly.
MUSCULOSKELETAL SYSTEM: Decreased ranga of motion I major joints, symmetrical, No
asymmetrical muscle weakness. Trace edema In lower exirem!tias,

LABORATORY TESTS: WBC 2.4, hamoglabln 8.5, hematoctit 28,3, platatat count 210,600,
1.8, BUN 38, tatal bifirubin 0.6, P 00. Craatinine

ASSESEMENT/PLAN:

__.> 1. Myelodyaplasia, rasponding poarly to Procrit therapy, atthaugh he only recelved 2 dosas so far.
. | will eontinue the treatment and Increase frequancy of Procrit Injectten to every wesik If posasble,
-> 2. Chronlo renal fallure. |will refar him to nephrologist for nephrology consultation.

3, ladvised the patlant and his wifa to bring his son with him duting the next visit in one month, |
will discuss chamatherapy with hypermethylating agent with tham, Paflent doss not realiy
understand much English, therefore, | fae} that the language barrier is raally affecting his
Informed decision-making abilty. He wiil probably benefit from hypermethylating agent jike
Vidaza-or Dacagen, If he could tolersta, We will discusa more In detall next ime,

4. Given his symptomatic anemis, | offered the patient another 2 units of biood transtusion, He
understood my recommendation, howsver, he could not make any decision when | ssked him
whether he would Iike to have a bleod transfusion, his answer was-| do not know". This Is quite
frustrating, | advised him and his wifa to go home and talk to his son and if he changes hiz minpd
on klood transfusion he will cal! and (at me know. | wiil bo heppy to schedue i for him.

Tota} counsaling ime was about 40 minites. This apparentiy Is a difficult patiant to take ca

Wef Lin, M.D,

ce
. Data Dictated: 07/16/2008 Data

b 07/17:2008 09:00
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TIMMAIPA P. DIDARL, MD, INC,
JANUARY 19,2009

DEMJANJUK, JOBN

DIAGNOSIS:

!. Myetodysplastic syndsame.
2, Aromiaand lsukepenia sacondary 1o nhovo,
3. Acute gour in the right big 108 and the mid foor

HISTORY OF PRESRNT TLLNESS: o says fie was coming along olary he started baving severo pain in
tharight big 160 and the middie of the fam sinco yestordiy ke han takon Colohicing but has aum out of he
medication.

REVIEW O THE SYSTEMS:

Musculoskeletal System: As above.

General and Conatilstional Sympioms: 13 moderato degroa of fatigue, denies fever and chills, nigit
swrats, or weight fosy.

Cardiovnsenlar Syslem: Has shortress of breath on excrtion, no leg odemm, or chest paln,

Yead; Drenies pressure or pain,

Byes: Denies hiurred vition,

ENT and Respiratory System: Unremarkable.

Siin: Denlus rash, fiohing, or casy brulshig. He fim reciens uf' this skin over g fight big tec duc to gour,
G Systwn: Denlus slkunsiund paiw, esuses, or vomsiting,

Hoole sod Lymplntic Ryston: Hay nut felt sy Winps undot g oy, i (he neck, or grofne,

GU Syvlemn: No dynurin wr Yuniieg siciurition tow urfusry frejueavy,

CNBS: Has occaslons! lightheadednass,

SOCIAL HISTORY: As recurded proviuudy.
PAST RISTORY: As recorded previonsly,
FAMILY BISTORY: Asvecorded provipuly,

PHYSICAL EXAM: Today revoals s B/D of 140/60; pulse rata Is 72, respirations 18, tempersturn normal,
Welght, 218 pownds. Hond. Noetnial, Eycs. Conjunctival pallor noled o Jumdice. UNT: Usrerarkable,
Neck. No lyngladenopathy, Clet, Nu senm] (ctislermess, Hourt: Suimly nummal. Limgs: Clear,
Abllusin: No bendonieny, v Qletontion. Extremities: No lug, edemu, rodnsss of the skin noted over the
dunrun of e cigiu by e,

LABORATORY DATA: Tutsy CBC shows hemoglahin 0f9.8, kemamcri 1%.2, WRC 3,100, and
platclcis 277,000,

TREATMENT PLANS: Give Procrlt 60,000 unks subcuranconsly today,

1 lve preacribed him Coluhicine 0.0 mg Lo tuke § daily for gouty arthritls [n the right big toe and the fhor.
Cuntnus weokly Procrit and CBC, re-exam i two weelt's vime.
TIMMAFPA P, BIDARI

TRk % @’Q RIVY
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GIUSEPPE ANTONELLI, M.D.
Rheumatology and Internal Medicine
6789 Ridge Rd., Suite 108
Parma, Ohio 44129
(440) 743-7100
Fax (440)743-7101

April 8, 2008

RE: John Demlannuk
DOB: 4-3-20

To Whom I May Concem,

Mr. Demjannuk is under my care for sevene spinal stenosls and arthritis with chronle back and leg pal i
supsivision and analgesics. P pains Whch fequlres

if you have any questions, please conctact my office.
Sincerely,

pe ’QJM,M.

Gibdgsppe Antonelil, M.D.



ATTACHMENT NO. 3

DECLARATION OF
JOHN DEMJANJUK, JR.

VIDEO CLIP



UNITED STATES DEFARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT
ARLINGTON, VIRGINIA
)
In the Matter of John Demjanjuk ) File No. A 08 237417
)
In removal proceedings )
)
)

DECLARATION OF JOHN DEMJANJUK, JR

My father, John Demjanjuk, the Respondent in this removal proceeding, was examined
by a doctor from the Department of Homeland Security on Thursday‘April 2, 2009. 1 was
present during that;axaminaﬁon and videotaped the examination,

I have prepared a video clip of the concluding part of that examination, a copy of which I
have given to my father’s attorney. I prepared that video clip from the entire video recording of
the examination. Representatives of the Immigration and Customs Enforcement Division of the
Department of Homeland Security were present throughout the examination and throughout the
videotaping.

The video clip is a true and exact copy of the last part of the medical examination. The
entire video tape is available. I made a clip simply because the entire video tape file is very
large, over 6,000 MB

Declaration Pursuant to 28 USC 1746

I declare under penalty of perjury that the foregoing is true and correct.

Executed April 3, 2009 & t

[




ATTACHMENT NO. 4

NEW I-589 APPLICATION FOR
DEFERRAL OF REMOVAL
UNDER
CONVENTION AGAINST TORTURE



Depariment of Homeland Security
U.S. Citizenship and Immigration Services

U.S. Departiment of Justice

Executive Office for Immiw n Roview

OMB Na. 1615-0067; Expires 12/31/07

1-589, Application for Asylum
and for Withholding of Removal

A —

START HERE - Please type or print in black Ink, See

applieation. There Is NO filing fee for this application,

the Instructions for information about eligibilty and how to complete and file this

Please

check this box if you also want to apply for withholding of removal

1. Alien Registration Number(s} (A#s) (I any)

08237417
3. Complete Last Name 4. First Name $. Middle Name
Demjanjuk John Nene
6. What other names have you used? (Tnclude maiden name and aliases,)
Iwan Demjanjuk
7. Residence in the U.S. (Where you physically reside,) Telephone Number
}
Street Number and Name Apt. Number
847 Meadowland Road
City State Zip Code
Seven Hills Chio 44131
8. Mailing Address in the U.S. SAME
{If different than the address in No. 7) Telephone Number
In Care Of (If applicable): { )
Street Number and Name Apt. Number
City State Zip Code
9. Gender: [X] Male [] Female [10.MaritaiStatus: [ ] Single Married [ Divoced [ Widowed
11, Date of Birth (imovddfyyy) 12. City and Country of Birth
04/03/1920 Dub Macharenzi, Ukrainian SSR
13. Present Nationality (Citizenship) 14, Nationality at Birth 15, Race, Ethnic or Tribal Group 16. Religion
. | None Soviet Citizen Ukrainian Orthodox

17. Check the box, a through ¢, that applies:
b. [X] 1am now in Immigration Court proceedings.

8. [_] Ihave never been in Immigration Court proceedings.
&[] lamnot now in Immigration Court proceedings, but I have been jn the past.

18, Complete 18 a through c.
a. When did you last leave your country?

(mmnv/ddlyyyy) PAR7/1942

c. Please list cach entry into the U.S. beginning with your most recent eniry.
Liss date (mm/ddlyyyy), place, and your status for each entry.{Attach additional sheets as needed,)

b. What is your current 1-94 Number, if any?V/4

passport or travel document?
United States

Travel Document #

Date 9/22/1993 Place New York City Status Parolee Date States Expires: N/A
Date 27111952 Place New Yark City Status Immigration
Date Place Status
19. What country issued your last . ¥ 21. Expiration Date
20, Passport (mrlr’z/ H )

Confiscated 7/2005

22, What is your native languape?
(Include dialeci, if applicable.)

23, Are you fluent in English?

24, What other languages do you speak fluently?

Ukrainian

For EOIR uxe anly,

[0 yes No None
Action: For USCIS use oply. Decision:
Intervicw Date: Approval Date:
Denial Date:
Asylum Officer TD#:
Referral Date:

Form 1-589 (Rev. 12/14706) Y




Your spouse. [ Tamnotmamied. (Skip to Your children, below.)

1. Alicn Registration Number (A#) 2. Passport/ID Card No. 3. Date of Birth . .
{If any) {Ifany) {mm/ddhnryy) 4. U.S, Social Security No. {If amy)
012721894 08/09/1925 A
5. Complete Last Name 6. First Name 7. Middie Name 8. Maiden Name
Demjanjuk Vera Bulochnik
9. Date of Marriage (mm/ddiyyy) 10. Place of Marriage 11, City and Country of Bizth
09/1947 " | Germany Ukrsinian SSR
12, Nationality (Citizenship) 13. Race, Ethnic or Tribal Group 14, Gender
UsA Ukrainian (] Male %] Female
15. Is this person in the U.S. 7
[X] Yes (Complete Blocks 16 to 24.) (] No (Specify location.)
16, Place of last entry in the U.S, 17. Date of last entry in the 18. 1-94 No. (if any) 19. Status when last admitted
U, (mmtidyoy) (Visa bpe, if amy)
Cleveland 04/17/1989 na USA Citizen
20. What is your spouse’s | 21. What is the expiration date of hisher [22. Is your spouse in Immigration . tously i
current glmls authorized stay, if any? (mmv/ddinyy) Court proceedings? 2 ,',EE,,',,“;‘,;";’,’,’,’J;‘, t#:,g%s“ damt; of
USA Citizen n/a [ Yes [ No wa
24, If in the U.S., is your spouse to be included in this application? (Check the appropriate box.)
[[] Yes (Attach one photograph of your spouse in the upper right corner of Page 9 on the extra copy of the application submitted for this person,)
(X} No

Your children. Pleass list all of your children, regardless of age, location or marital status,
[[] 1donot have any children. (Skip to Part A. 117, Informarion abous your background,)

[Z] I have children. Total number of children; 3

(NOTE: Use Supplement A Form I-589 or attack additional sheets of paper and documentation if you have more than Jour children.)

1. Alien Registration Number (A%) 2. Passport/ID Card No. (ffany) | 3. Marita! Status ‘Married, Single, 4. U.S. Social i
oy ® Diverced Wicawesy = S8 Wfangy o Seourity No.
Married e
5. Complete Last Name 6. First Name 7. Middle Namc 8. Date of Bitth (mns/ddfyyy)
Demjanjuk John I 08/31/1965
9, City and Country of Birth 10. Nationality (Citizenship) | 11. Race, Ethnic or Tribal Group 12. Gender
Parma, USA USA Cilizen American [X] Male 7] Female
13, Is this child # the U.S. 7
[X] Yes (Complete Blocks 14 to 21.) [] No (Specify focation,)
14, Place of last entry in the U.S, 15. Date of last chtry in the 16. 1-94 No. (If any) 17. Seatus when last admigted
U.S, (mmvddbyiny) (Yisa type, if any)
Cleveland, OH 01/01/1593 n/a USA Citizen
18, What is your child's | 19. What is the expiration date of histher |20- Is your child in Immigration Court proceedings?
current status? authorized stay, if any? (mim/dd5pyy)
USA Citizen nfa [] Yes No
21. I in the U.S., is this child to be included in this application? (Check the appropriate box,)
[:] Yes {dttach one photograph of your chiild in the upper right corner of Page 9 on the extra copy of the application submitted for this person,)
[X] No

Form 1-58% (Rev. 12/14/06) Y Page 2



1. Alicn
I ary)

e ST
detha i
Marital Status /M:
Divorced, Wiagwgaj

Single,

5. Complete Last Name 6. First Name 7. Middle Name 8. Date of Birth (mm/ddiyyy,
Nishnic Trene Anaslasia 0[/03()'1960
9. City and Country of Birth 10. Nationality (Citizenship)  { 11, Race, Ethnic or Tribal Group |12, Gender
Cleveland, OH USA Citizen American ] Mate [X] Female
13. Is this child in the U.S. ?
[X] Yes (Compiete Blocks 14 te 21.) [C]No (Specify ivcation.}
14, Place of last entry in the U.S. 15. Date of last entry in the 16. 1-54 No. (If any) 17. Status when last admiited
U.S. (mnv/ddhnyy) (Visa ype, if fﬂyj e
Bom in USA n/a USA Citizen
18. What is your child's | 19, What is the expiration date of higher |20+ Is your child in Immigration Court proceedings?
current status? authorized stay, if any? (mm/ddinyy) [] Yes N
USA Citizen a X o

11. If in the U.S,, is this child to be included in this application? (Check rhe appropriate box,)
(] Yes {Attach one photograph of your chitd in the upper right corner of Page 9 on the extra copy of the application submitted for this person.}

[x] No
1. Alien Registration Number (A#) 2. Passport/ID Card No. (Ifany) | 3. Marital Status (Married, Single, |4, U.S. Soct §

& any} Divorced, Mdgway o Single {f cmyj' cal Se:_:unty o.
nfa n/a Married
5, Complete Last Name 6. First Name 7. Middle Name 8. Date of Bisth (mmiddiyyy)
Maday Lydia na 04/07/1950
9, City and Country of Birth 10, Nationality (Citizenship) | 11. Race, Ethnic or Tribal Group 12. Gender
Regensburg, Germany USA Citizen American ] Male Female
13. Is this child in the U.8.7

[X]Yes (Complete Blocks 14 10 21,) {] No (Specify location.) -
14, Place of last entry in the U.S, 15. Date of ast entry in the 16. 194 No. (If any) 17, Status when last admitted
ULS. (mm/ddfyyy) (Visa type, if any}

New York City 01/01/1952 na Immigrant

18, Whet is your child's
current stafus?

USA Citizen

19, What ig the expiration date of his/her

authorized stay, if any? (mm/ddhnyy)
na

[7] Yes

20. Is your child in Immigration Court proceedings?

X Ne

21, If in the U.S., is this child to be included in this application? (Check the appropriate box.)
D Yes (Anach one photograph of your child in the upper right corner of Page 9 on the extra copy of the application submitted for this person.}

[X]No
1 (ﬁ_l‘ite":})!legisualion Number (A#) 2. Passport/ID Card No. (Ifany) S.m;tgl glaluso(%%?-ied Single, | 4. Hf._i};)ncial Security No,
5. Complete Last Name &. First Name 7. Middle Name 8. Date of Birth (mmviddiyyy)
9. City and Country of Birth 10. Nationality (Citizenship) | 11. Race, Ethnic or Tribal Group ‘12' Gender
[] Male [7] Female

13. Is this childin the US. ) ves (Complere Blocks 14 10 21,) [ ] No (Specify location,)

current status?

authorized stay, if any ? fmm/ddiyny}

[ Yes

14. Place of last entry in the U.S. 15, Date of last entry in the 16. 194 No. (If any) 17. Status when last admitied
U.S. (mmiddfyyyy) (Visa type, if any)
18. Whatis your child's | 19. What is the expiration date of hisfer |20+ Is your child in Immigration Court proceedings?

[J No

[INe

2L Ifin the U.S., is this child to be included in this application? (Check the appropriate box.)
E] Yes (Attach one photograph of your chifd in the upper right cormer of Page 9 on the extra copy of the application submitted for this person.)

Form [-589 (Rev. 12/14/06) Y Page3



ur coming (o the U.S, If this is

not the ;:ountly

ere yu fear perseculion, also list the

i

bk

address in the country where you fear persecution. (List Address, Clty/Town, Department, Province, or State and Country,)
(NOTE: Use Supplement B, Form 1-589 or additionat sheets of paper, if necessary,)
Number and Sireet .
City/Town Department, Provi Dates
(Provide if available) y/To ent, Provino or State Country From (Mo/Ye) To (Mo/¥r)
Dub Macharenzi Vinnitsa Ukrainian SSR 0371920 01/42
Feldafing Gemany oL/51 o152
2. Provide the following information about your residences dusing the past five years. List Your present address first.
(NOTE: Use Supplement B, Form I.589 or additional sheets aof paper, if necessary,)
Number and Street City/Town Department, Province or State Dates
ty partment, Province or Country From (Mo/Yr) To (Mo/¥s)
847 Meadowlane Seven Hills Ohio USA 0971993 Present
3. Provide the following information about your education, beginning with the most recent,
(NOTE: Use Supplement B, Form 1-589 or additional sheets of paper, if necessary,)
£ . Attended
Name of School Type of School Lacation (Addrexs) From (Mo/¥r) To (Mo/¥r)
Unknown Village Schooi Dub Macherenzi, Ukrainian SSR 0127 19312
4. Provide the following information about your employment during the past five years. List Yyour present cmployment first,
(NOQTE: Use Supplement B, Form I-589 or additional sheets of paper, if necessary.)
Name and Address of Empl 0 Dates
ame an s of Employer Your Occupation From (Mo/¥r) To (Ma/¥s}
Ford Motor Co. Retired 01/52 10/1982

5. Provide the following information aboul your parents and siblings (brothers and sisters). Check the box if the person is deceased.
(NOTE:Use Supplement B, Form 1-589 or additional sheets of paper, if necessary.)

Full Neme City/Town and Country of Birth Current Location
Mother Olga Ukrainizn SSR [X] Deceased
Father Mykola Ukrainian SSR Deceased
Sibling Stefa Ukrzinian SSR [X] Deceased
Sibling [[] Deceased
Sibling' [[] Deceased
Sibling [[] Deceased

Form 1-589 (Rev. 12/14/06) Y Page 4



When answering the following questions about your asylum or other protection claim {withholding of ramoval under 241(b)(3) of the INA, or

withholding of removal under the Convention Against Torture) you should provide a detailed and specific account of the basis of your claim to

asylum or other protection. To the best of your ability, provide specific dates, places and descriptions about each event or action described, You
should atiach documents evidencing the general conditions in the country from which you are secking asylum or other protection and the specific
facts on which you are relying to support your claim. If this documentation is unavailable or You are not providing this documentation with your

application, please explain why in your responses 1o the following questions,

Refer to Instructions, Part 1: Filing Instructions, Section 11, "Basis of Eligibility,”

Parts A - D, Section V, "Completing the Form," Part B, and
Section VII, "Additional Evidence That You Should Submit,” for more informati

on on completing this section of the form.

1. Why are you applying for asylum or withholding of removal under section 24 1{b)(3) of the INA, or for withhelding of removal under the

Convention Against Torture? Check the appropriate box{es) below and then provide detailed answers to questions A and B below:

Tam seeking asylum or withholding of removal based on:
[J Rece (1 Political opinion

[] Religion (| Membership in & particular social group
[] Nationality XI Torture Convention

A. Have you, your family, or close friends or colleagues ever expetienced harm or mistreatment or threats in the past by anyone?
[ Ne Yes
If "Yes,” explain in detail:
{1) What happened;
(2) When the harm or mistreatment or threats occutred;
{3) Who caused the hann or mistreatment or threats; and
(4) Why you believe the harm or mistreatment or threats occurred.

See attached Supplementary Response to Part B1A

B. Do you fear harm or mistreatment if you return to your home country?
[JNo [X] Yes
IfYes," explain in detail:
(1) What harm or mistreatment you fear;
(2) Who you believe would harm or misireat you; and
(3) Why you believe you would er could be harmed or mistreated.
See attached Supplementary Response lo Part BIB

Form 1-589 (Rev. 1244/06) Y Page 5



C]No [X] Yes

If "Yes," explain the cireumstances and reasons for the action.

See attached Supplementary Response to Part B 2

3.A. Have you or your family members ever belonged to or been associated with any organizations or
a3, but not limited to, a political party, stedent group, Iabor union, religious organization,
guerilla organization, ethnic group, human rights group, or the press or media?

[ Ne ]Z] Yes

If *Yes," describe for each person the level of participation, any leadesship or other positions held, and the length of time you or your
family members were involved in each organization or activity.

s or greups in your home country, such
military or paramilitary group, civil patrol,

See attached Supplementary Responseto Part B3 A

B. Do you or your family members continue to participate in any way in these organizations or groups?
(X} No [ Yes
If *Yes,” describe for each person your or your fumily members' current level of participation,

any leadership or other positions currently
held, end the length of time yon or your family members have been involved in each organization or group.

4. Are you afraid of being subjected to torture in your home country or any other country to which yeu may be returned?
[]Ne [5] Yes
I€"Yes,” explain why you are afraid and describe the nature of torture you fear, by whom, and why it would be inflicted.
Sec attached Supplementary Response to Part B 4

Form [-589 (Rev. 12/14/06) ¥ Page é
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¢ Use .S'pf 1 B, Form I-589 or attach additonal sheets of paper
Part C)

1, Have you, your spouse, your child(ren), your
withholding of removal?

[]No [X] Yes

I "Yes," explain the decision and what happened to any status you, your spouse, your child(ren),
result of that decision. Please indicate whether or not you were included in a parent of spouse’s application. If so, please include your parent or
spouse’s A-number in your response. If you have been denied asylum by an Immigeation Judge

or the Board of Immigration Appeals, please
describe any change(s) in conditions in your country or your own personal circumslances since the date of the denial that may affect your
eligibility for asylum.

parents or your siblings ever applied to the U. S. Government for refugee status, asylum or

your parents or your siblings received as a

Tapplied for deferral of removal 10 Ukazine under the Convention Against Torture on the

(o severe mistreatment as a result of the climate of hate and hostility towards me created by the United States Department of Justics's false
allegations that I was "Ivan the Terrible” of Treblinka, Alegations that the Depertment of Justice knew or should have known were false at the
time they were made, which were disproved in Israel and which the Department of Justice has failed to repudiate. ‘The application for deferral of
removal to Ukreine was denied by the Immigtation Court and its decision was sustained by the Board of Immigration Appeals.

grounds that if removed to Ukraine I would be subjected

2. A. After leaving the country from which you are claiming asylum, did you or your spouse or child(ren) who are now in the United States travel
through or reside in any other couniry before entering the United States? No D Yes

B, Have you, your spouse, your child(rer) or other family members, such as your parenis or siblings,
status in any country other than the one from which you are now claiting asylum?

D No gYu

I "Yes" to either or bath questions (2A and/or 2B), provide for each person the fellowing: the nams of each country and the length of stay,
the person's status while there, the reasans for leaving, whether or not the person is entitled to return for lawful residence purposes, and
whether the person applied for refugee status or for asylum while there, and if not, why he or she did not da so,

ever applied for or received any lawful

My wife and children are US citizens as was I until denaturalized in 2001.

3. Have you, your spouse or your child(ren) ever ordered, incited, assisted or otherwise
becausz of his or her race, retigion, nationality,

[X] No [[] Yes

If"Yes," describe in detail each such incident and your own, your spouse's or your child{ren)'s involvement.

participated in causing harm or suffering to any person
membership in 2 particolar social group or beliefin a particular political opinion?

Form 1-589 (Rev. 12/14/06) Y Page 7




[X] No [ Yes

I£"Yes," describe in detail the circumstances of your visit(s) {for example, the date(s) of the trip(s), the purpose(s) of the tri
length of time you remained in that country for the visit(s).) PAs), the purpose(s) of e tip(s) and the

5. Are you filing this application more than one year after your last amrival in the United States?

[ ™o X} Yes
I *Yes," explain why you did not file within the first year after you arrived. You should be prepared to explain at your interview or hearing
why you did not file your asylum application within the first year after you arrived. For guidance in answering this question, see

Instructions, Part E: Filing Instructions, Section V. "Completing the Form,” Part C.

Sec attached Supplementary Response C 5

6. Have you or any member of your family included in the application ever commilted any crime and/or been arrested, charged,

convicted and sentenced for aty crimes in the United States?

] Ne Yes
I "Yes," for each instance, specify in your response: what occurred and the circumstances, dates, length of sentence received, location, the
duration of the detention or imprisonment, the reason(s} for the detention or conviclion, any formal charges that were lodged against you or
your relatives included in your application and the reason(s) for refease. Attach documents referring to these incidents, if they are available,

or 2n explanation of why decuments are not available,

Sce attached Supplementary Response to Part C 6

Form I-589 (Rev. 12/14/06) Y Page 8
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centify, under penalty of perjury under the laws of the United States of America, that this application and the
evidence submitted with it ere all true and comrect, Title 18, United States Code, Scction 1546(a), provides in part:
Whoever kmowingly makes under oath, or as permitted under penslty of pesjury under Section 1746 of Title 28| ¢y ho
United States Code, knowingly subscribes as true, any false statement with respect (o @ material fact in any :l‘:“ey"“fl’ togrepls here or
application, affidavit, or other document required by the immigration laws or regulations prescribed thereunder, or © p::lo%p!; °[f“"= family
knowingly presents any such spplication, effidavit, or other document contsining any such false statement or “‘m r tobe included on the
which fails to contain any reasonable basis in law or fact - shall be fined in accondance with this title of ©¥™® %0PY of the application
imprisoned for up to 25 years. [ authorize the release of any information from my immigration record that U.S, submitted for that person.
Cilizenship and kmmigration Services (USCIS) needs to defermine eligibility for the benefit [ am secking.

WARNING: Applicants whko are in the Unlted States Hlegally are subject fo removal If thelr asylum or withholding claims are not granted
by an asylom officer or an immigration judge. Any information provided In completing this application may be used as a basis for the
institution of, or as evidence in, removal proceedings even if the application is later withdrawn, Applicants determined to have kaowingly
made & frivalons application for asylum will be permanently ineligible for any benefity under the Immigration and Nationality Act. You
may not avoid a frivolous finding simply beeause someone advised you to provide false information in your asylum application. If filing
with USCIS, unexcused failure to appear for an appointment fo provide blometries (such as fingerprints) aod your biographical
information within the time allowed may result in an asylum officer dismising your asylom application or referring It to an immigration
judge. Fallure without good cause to provide DHS with biometrics or other biegraphleal information while in removal proceedings may
result in your application being found abandoned by the immigration judge. See sections 208(d)(S)(A) and 208(d}{(6) of the INA and 8 CFR
sections 208.10, 1208.10, 208.20, 1003.47(d) and 1268.20,

Print your complete name. Write your name in your native alphabet,
i
JoHN Demaanav k- BAH em's niwk
Did your spouse, parent or child(ren) assist you in completing this application? [] Ne EY&: (If "Yes, ™ list the name and relatiorship,)
o Demsanavy Son ‘
(Name) o {Retationship) (Name) (Relationship)
Did someone other than your spouse, parent o child(ren) prepare this application? ] Mo E Yes (If “Yes, "complete Part E.)

Asylum applicants may be represented by counsel. Have you beess provided with a list of
+ persons who may be available to assist you, at little or no cost, with your asylum claim? OOme $ Yes

Signature of Applicant (The person in Part 4.1}

] oY /0.2 /2009

X T =‘k S —_p_!" i 4 < o T, A ‘-u f;‘:: TG Y M‘ﬁéﬁtﬁ
have prepared this request of the person named in Part D, that the resposises pravided are based on afl information

of which I have knowledge, or which was provided to me by the applicant, and that the completed application was read to the applicant in his or her
native language or a language he or she understands for verification before he or she signed the epplication in-tnxprecencm. | am aware that the
knowing placement of false information on the Form 1-589 may also subject me to eivil penalties under 8 1.5.C. 1324¢ and/or criminal penelties

under IBUS.C. 1546). SEE ATTRCHED PECLARATION! oF U&H#)MTAIUJUK) TR .

Signature of Preparer Print Complete Name of Preparer
m—w 1 g é !Z John Howard Broadley
Daytime Telcphone Number Addréed of Preparer: Street Number and Name
(202 } 3336025 1054 31st Street, Suite 200
Apt. No. City State Zip Code
Washington DC 20007

Form [-589 (Rev. 12/14/06) Y Page 9



- SUPPLEMENT B FORM I-589
ADDITIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM.

A ¥ (If available) Dato

TEEE A 08237417 saoes— -2 009
Applicant's Name John Demjanjuk ippll;t’s Zgnau.na ,.) » . ' (
Use this as a continuation page for any information reguested. Please copy mplete as needed, V ﬂ
paRT B
QUEsTION 1A

Beginning in the late 1970's and continuing through the 1990's I have recejved anonymous death threats, One of the
attorneys defending me was attacked with acid which did permanent damage to one eye. The acid attack on my attomey
occurred in 1988 in Israel. The individual who attacked my attorney was afrested but received only a light sentence. I
have attached hereto a copy of the August 3, 1993 bench ruling and order of the United States Court of Appeals for the
Sixth Circuit that recognized these threats to my life up to that date. In that bench ruling, the court found that “members of
his family have been stoned as they left the court proceedings in Israel.”

The death threats and attacks have resulted directly from the Office of Special Investigations (U.S, Department of Justice)
false allegations that [ was the notorious “Ivan the Terrible” of Treblinka. Not only did the Office of Special
Investigations make the false allegations, it knowingly withbeld from the US courts information that it had in its
possession that established that I was not “Ivan the Terrible” of Treblinka. See Demjanjuk v. Petrovsky, 10 F.3d 337 (6th

Cir. 1993).

After it extradited me to Israel in 1986 to be tried as “Ivan the Terrible” of Treblinka for the murder of 900,000 holocaust
victims, the Office of Special Investigations withheld from the Israeli authorities information that it had in its possession
that established that I was not “Ivan the Tetrible” of Treblinka. The failure of the Office of Special Investigations to
disclose its exculpatory materials to the Israeli prosecution (and to me) led directly to my being convicted of murder by the
Jerusalem District Court and sentenced to death in 1988. This was a “trial” held in a converted movie theater and
broadcast and reported daily on a globai basis for nearly a full year. The Office of Special Investigations® continuing
failure to disclose the exculpatory evidence it had in its possession led to my spending eight years in solitary confinement,
including five years under sentence of death in Israel.

L attribute the death threats I have received directly to the Office of Special Investigations® false accusations that I was
“Ivan the Terrible” of Treblinka, and to its continued failure and refusal to publicly stand and acknowledge that jts

allegations were false,

Form 1-589 Supplement B (Rev. 07/03/03)y



SUPPLEMENT B FORM I.589
ADDITIONAL INFORMATION ABOUT YOUR CLAIM TQ ASYLUM,

A # (I available} Date

A 08237417 " sgnoes Y- -2-069
Applicant's Namg John Demjanjuk Applicent's $gnature ~ .
Use this as a continuation page for any information requested. Please copy - mplete as needed,
PaRT B
QuesTion 1B

The Office of Special Investigations has never publicly admitted or acknowledged that its charges that I was “Ivan the
Terrible” of Treblinka were. false and that it withheld excuipatory evidence from the Israeli prosecution and my defense in
Israel which resulted in my initial conviction there, [ am greatly concerned that the Office of Special Investigations has
applied or will apply pressure on the Ukrainian authorities to prosecute me as [van the Terrible of Treblinka, and will use
its influence to create a seriously hostile and dangerous environment for me in Ukraine in the same manner it did in Israel.
In the course of settlement negotiations that eccurred in 1998 - 1999 between the Office of Special Investigations and my
attorneys, the Director of the Office of Special Investigations threatened, in the presence of my counsel, my family
members, and of the government's attorneys, that if I did not enter into a settlement agreement and were subsequently
denaturalized and deported, the Office of Special Investigations would attempt to persuade the country to which [ was
deported to arest and prosecute me. 1understand that the Director of that office has recently met with the Ukrainian
authorities regarding my case and I have no reason to believe that he has changed that intent in the intervening years.

Ukraine suffered under Soviet rule for 70 years and during that time Soviet attitudes towards humag rights, and the
treatment of individuals and prisoners were adopted in Ukraine and have not yet been eradicated. I have attgched a
February 28, 2005 Report on Human Rights Practices in Ukraine prepared by the United States Department of State. In
that Report, the Department of State cites numerous credible reports that torture and other cruel, inhuman and degrading
punishments are widespread in Ukraine. The Report also shows that arbitrary or unlawful deprivation of life occurs,

including when persons are in police custody.

[ bave also attached three recent reports from Amnesty USA which show both the extent to which persons in Ukraine
have been subjected to torture, and also that those conditions continued past the Soviet era and exist today. These
Amnesty reports lend farther weight to the Department of State Report discussed above,

The combination of the climate of extreme hostility that has been created by the Office of Special Investigations’ false
allegations that I was “Ivan the Terrible” of Treblinka, and the hold-over of Soviet attitudes toward human rights, and the
treatment of individuals and prisoners in Ukraine confirmed by the Department of State and Amnesty will subject me to a
very serious risk of abuse by the authorities there. In light of my age (85) and generally poor physical condition this will

put my life at risk,

Form I-589 Supplement B (Rev. 07/03/03)Y



SUPPLEMENT B FORM 1589
ADDITIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM.

A ¥ (Ifavailable) D
T Aos23nan " yeoeds Y~ - 2009

T — PHBEE Dssn frarer,

Use this as a continuation page for any information requested. Please copy and oﬁ;lm as needed. - ¢ )

PART B

QUESTION 2__

I was detained, eccused, charged, convicted and sentenced to death in Israel in 1986 - 1988 for murder and war crimes
based on information provided to the Israeli government by the Office of Special Investigations that I was “Ivan the
Terrible” of Treblinka. The Isracli Supreme Court reversed the conviction when exculpatory evidence, some of which
had been in the possession of the Office of Special Investigations for many years, was obtained from the former Soviet
Union in 1993.

There have been several accusations made against me in other countries that show the widespread impact of the QOffice of
Special Investigations® false charges that I was “Ivan the Terrible” of Treblinka, | have attached copies of some reports of
such accusations.

Edward W. Nishnic who has assisted in my defense for many years was investigated, questioned and cleared of charges of
obstruction of justice in Israel in connection with the testimony of one of the defense witnesses.

Form 14589 Supplement B (Rev, 0M03a3)Y



SUPPLEMENT B FORM 1589

ADDITIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM,

A (If ovailable) Dal

T aoszian ® Sie005 Y- -2a0g
ApplicantsNome | 1 Demjanjuk N/ Ap ok,
Use this ar a cantinsation page for any inforiation requested. Please copy ele as needed
pART B__
QUESTION 3A

Komsemol: While a teenager in Ukraine [ was a member of the Komsomol, the youth wing of the Communist Party of
Ulaaine. [ remained a member of the Komsomol whilc I was in the Red Army after 1940 until I was captured by the
Germans in the spring of 1942. I held no leadership position.

Red Army: [ was drafted into the Red Army in 1940 and served in the Artillery until the spring of 1942 when I was

captured by the Germans. During the entire time my rank was the equivalent of private. [ was ncither & commissioned nor
a non-commissioned officer.

Form 1-589 Supplement B (Rev. 07/0303)Y



Afl (If avallable)
A08237417 4/1/2609

M

Applicant's Name Applicant's Signature

John Demjanjuk . A P
NOTE: Use this as a continuation page for any additional information
[ 74 v

Part B

Question 4
Sce Attached Statement.
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Supplementary Response to Part B 4

Are you afraid of being subjected to torture in Your home country or any other country to
which you may be returned? [fyes, explain the nature of torture you fear, by whom, and why it
would be inflicted.

New Developments and Changed Conditions Since Original Application for Deferral

Since I filed my original application for deferral of removal pursuant to the Convention
Against Torture (“CAT") on October 7, 2005 several developments have occurred that require
the filing of an additional application, or the substantial amendment of the original application.
These new developments are treated as the basis for a new application. If the proper procedural
avenue is to seek to reopen the proceeding and amend the existing application, I request that this
I-596 be treated as a motion to reopen and an amendment to the CAT application filed with the
Immigration Court on October 7, 2005.

1. Decision by the German authorities to arrest. jail and rosecute. Since my
October 7, 2005 application, on information and belief, the Federal Republic of Germany has
decided to accept my deportation to Germany. In addition, the State prosecutor in Munich has
issued & warrant for my arrest and, again on information and belief, the State prosecutor intends
to have me arrested when I enter Germany, jailed, and tried as an accessory to murder, Based on
information I have received from my attorney in Germany, the State prosecutor’s theory is novel
and has not previously been used by the German authorities in any prosecution of alleged
concentration camp guards in that country. In 2005 there appeared little or no chance that even if
I were deported to Germany the German authorities would either arrest, jail or prosecute me.
Developments in the past several weeks have changed that situation as I have outlined above.

2. Significant health deterioration since October 2005. Since my October 7, 2005
application my health has deteriorated significantly as follows:

* [ am now almost four years older, which at age 89 is a significant change.

e [ am suffering from and being treated for Myelodysplastic Syndrome (MDS) which is a
disorder of the bone marrow and a pre-cursor to leukemia. I receive weekly treatment
with Procrit for this condition and periodically have required blood transfusions.

e Iam suffering from and being treated for Chronic Kidney Disease (CKD Stage 3).

* I am suffering from anemia and leucopenia associated with the MDS and CKD
conditions.

* [am suffering from and being treated for hyperoxaluria and kidney stones.

I'am suffering from and being treated for arthritis, gout and spinal stenasis.

With the exception of the arthritis, gout and spinal stenosis, these conditions have
manifested themselves since my October 2005 CAT application. The arthritis, gout and spinal
stenosis have become much worse and seriously impede my ability to move and take care of
myself. I frequently need assistance in rising from a chair and extended sitting is very painful.
Copies of the most recent medical reports supporting this description of my present state of

health are attached.



Why Arrest, Incarceration and Trial in Germany would be Torture

My present physical condition is described above. I will be 89 years old on April 3, 2009
and in general my health is poor. I suffer from the conditions described above, [ am physically
very weak and experience severe spinal, hip and leg pain which limits mobility and causes me to
require assistance to stand up and move about. Spending 8 to 12 hours in an airplane seat flying
to Germany would be unbearably painful for me,

I am very familiar with life as a prisoner. First I was a prisoner-of-war of the Germans
afier my capture in 1942, and subsequently I was a prisoner of the Israelis held in solitary
confinement in an Israeli jail cell from early 1986 to 1993. During my time in solitary in an
[sraeli jail, they tried me, sentenced me to death, and ultimately acquitted me when
incontrovertible evidence was presented that “Ivan the Terrible” was an individual named “Ivan
Marchenko.” As a prisoner of the Germans I was aged 22 - 25. Asa prisoner of the Israelis I
was aged 66 - 73 and in reasonably good physical and mental health. I am now age 89 and my
health is poor. I could not care for myself in an ordinary jail cell as [ need assistance to perform
many functions, particularly those requiring rising, standing, and moving around. [ spend many
hours each day laying in bed to provide some relief to my lower back pain. Incarceration under
conditions similar to those I experienced in Israel would subject me to severe physical pain and

suffering.

Spending 8 years in solitary confinement, 6 of them under sentence of death, is g
psychological experience that leaves permanent scars, fears and vulnerabilities. [ have serious
doubts whether I could withstand incarceration and the terrible psychological strain of another
trial at my age and in my weakened physical state. After my experience in Israel, the prospect
of another “show trial,” complete with emotional witnesses testifying to what they want to be
true, not to what is trie, is a nightmare that is unimaginable to someone who has not experienced

it.

Finally, I will raise the issue of the effect of another round of arrest, jail and trials on my
family. The effect of the events from 1976 to today on my wife of over 60 years, and my three
children and their families has been traumatic. My son, John Demjanjuk, Jr., has lived with the
Justice Department’s vendetta against me since he was 11 years old, through his teenage years
and for all of his adult life. He is now 43 years old. My daughters were older when it began in
1976, but the impact or their lives and families may have been even more severe. | have been
subjected to three major trials. The first of these was from 1977 when the Justice Department
filed its denaturalization complaint to early 1986 which I was extradited to Isracl. The second of
these was from early 1986 when I was extradited to Isracl and tried and convicted of murder to
1993 when the Israeli Supreme Court acquitted me and sent me back to the United States. The
third was from 1999 when the Justice Department filed its second denaturalization complaint
against me to today when I am facing the prospect of deportation to Germany and a likely fourth
major trial there. The prospect of my family having to go through this experience for a fourth
time is intensely painful to me.

Why Would the German Authorities Subject Me to this Treatment

2



This question calls for some speculation on the motives of the German authorities. |
understand that the Office of Special Investigations (OSI), which has been the center of the
Justice Department vendetta against me, has been trying to induce other countries (including
Germany) to accept my deportation and to prosecute me. After the US Court of Appeals found
that Office of Special Investigations’ attorneys had committed a fraud on the court by
withholding exculpatory evidence from the defense (and from the Israelj prosecutors), I did not
expect OSI to rest until they had denaturalized me, deported me and put me on trial somewhere
for something. I am sure that the record of the efforts of OSI to do this will eventually come to

light.

The motivation of the German authorities is more difficult to understand, We have read
in the press that certain organizations have been bringing pressure on the German authorities to
undertake proceedings ageinst me.  This is consistent with the activities of these same
organizations in promoting my extradition to Israel and trial there as “Jvan the Terrible.” Why
the German authorities should have yielded to such pressure is more difficult to understand, Ope
possible reason is that the German authorities have not aggressively prosecuted German war
criminals and have been subjected to considerable criticism on this account. It is possible that
the German authorities see a prosecution of me as means to draw attention away from their past
approach.  Whether the German authorities are responding to outside pressure (including
pressure from OSI) or are trying to divert attention from their own prior practices, they appear
determined to arrest, jail and prosecute me despite the pain and suffering it will cause, and it can
be inferred because of the pain and suffering it will cause me and my family.

Summary

In summary, the German authorities appear determined to arrest, incarcerate and try me
again for alleged war crimes, notwithstanding the Israeli Supreme Court acquitted me of charges
that included the same factual allegations that the German prosecutor appears to be planning. At
my age, in light of my poor physical condition and the traumatic experiences I have undergone at
the hands of the US Justice Department, the Israelis, and the US Justice Department a second
time, this will expose me to severe physical and mental pain that clearly amounts to torture under
any reasonable definition of the term. The effect is magnified by the serious adverse effect that

further proceedings will have on my family.
Y el
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CLEVELAND CLINIC CANCER CENTER
AT PARMA COMMUNITY GENERAL HOSPITAL
6525 Powers Bivd., Parma, OH 44128
Ph: 440-743-4747 Fax 440-743-4715

NAME: DEMJANJUK, John
CLINIC NO: 48648207

DATE OF SERVICE: 07/15/2008
DIAGNOSIS;

1. Myelodyspiastic syndrome
2. Persistent anemla secondary to abova

John Demfanjuk retumned to clinic for follow up with his wife. He stated he is still weak desplte recalving
2 units of bload transfusion around a month ago. He has recelved 2 doses of Procrit injection (avery 2
weeks) since last visit. Symptom wise, he does not feel much different. He denies any fever, chllls,
night sweats or welght foss, His main complaint is weakness and his knee bothers him. His knee
problem s pre-existing. He denles any chest pain, shortness of breath at rest or palpitations. No Gi or
GU complaints. No bleeding at all. No easy bruising. .

His past medical history, personal/social history, medications and allergies wers ali reviewead.

REVIEW OF SYSTEMS: All 10 systems were reviewed. Except what is described above, the rest of
the review of systems was completely unremarkable,

PHYSICAL EXAM: GENERAL: Patient appears at his baseline, comforiable, not in distress. He Is
afebrile with temperature 86, pulse 84, respiiatory rate 20, blood pressure 122/64, weight 225 pounds,
HEENT: Pale, no jaundice, Normal oropharynx on visual exam. RESPIRATORY SYSTEM: Lungs
claar to auscultation bilaterally. No wheezing, rhonchi or crackles, Chest movemant symmetrical,
Trachea midline. CARDIOVASCULAR SYSTEM: Heart sounds 1, S2 with regular rate and rhythm.
No gallops or additlonal heart scunds. GASTROINTESTINAL SYSTEM: Abdomen is soft, obese and
nontender, nondistended. Normal active bowel sounds. No palpable mass or hepatosplenomegaly.
MUSCULOSKELETAL SYSTEM: Decreased range of mation in major joints, symmetrical. No
asymmaetiical muscle weakness. Trace edaema in lower extremities,

LABORATORY TESTS; WBC 2.4, hemaglabin 9.5, hematocrit 28.3, platelet count 210,000, Craatinine
1.8, BUN 38, total bifirubln 0.6.

ASSESBMENT/PLAN:
_,> 1. Myelodysplasia, responding poorly fo Procsit therapy, although he only recelved 2 doses so far,
. | will continue the treatment and increase frequency of Procrit injection to every week If passible.
.—...> 2. Chronle renal fallure. Iwill refer him to nephrologlst for nephrology consultation.

3. | advised the patient and his wife to bring his son with him during the next visit in one month.
will discuss chamotherapy with hyparmethylating agent with them. Patient does not really
understand much English, therefore, | feel that the language barrier Is really affecting his
Informed decision-making ability. He will probably benefit frofn hypermethylating agent like
Vidaza-or Dacogen, if he could tolerate. We will discuss mora in detail next time.

4. Given his symptamatic anemis, | offered the patient another 2 units of blood transfusion. He
understeod my recommendation, however, he could not make any decision when | asked him
whether he would like to have a blood transfusion, his answer was-*) do not know®. This Is quite
frustrating, | advised him and his wife to go home and talk to his son and if he changes his mind
on blood transfusion he will call and let me know. | will be happy to schedule i for him.

Total counseling Ume was about 40 minutes. This apparently Is a difficult patient to take ca:

Wel Lin, M.D.

ce:
. Data Dictated: 07/16/2008 Date Tib 07/1771200B 09:00
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KEUCK CHANG, M.D,
PIPLOMATE IN NEPHROLOGY
NAME: Demjanjuk, John

Birth dete:04/03/1920 Age: 88 Gender: Male

6788 RIDGE RD. SUITE 203

PARMA, DHIO 44128 TEL: 440-88B-4426

FAX: 440-888. -5033
Emergency contact:

Privacy-famliv. Marital status/Occup:
Insurance: |
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TIMMATPA P, DIDARI], MD,, INC.
JANUARY 19, 2089

DEMJANJUK, JOAN

DIAGNOSIE:

1. Myelndyaplaatio syndrome.
2. Anomianand lsukopenis sscondary te ghave,
3. Acute pout in the right big toe and the mid fot.

HISTORY OF PRESENT TLLNESS: e says he was coming along okay he started having severe pain in
the vight big tao and the middio of the fan! aines yeaterdny ho han taken Calchicing but has run out of the
medicntion,

REVIEW OI THE SYSTEMS:

Muosculoskelotal System: As sbove,

General and Constifutlonal Symptoms: 11as modernte deygroo of fatigue, denies fever and chilly, aight
sweats, or woight loss.

Cardinvasenlsr Sysfem: Has shortness of breath on cxertion, no Icg odema, or chest pain,

Tead; Denies pressure or pain,

Eyts: Denics blwred vision,

ENT and Respiratory System: Unromarkabls,

Sida: Dentlis rash, liching, or casy brulsig. He liam redoes uf the skin over e right bl tos tue 10 gour.
G Syrlven: Dienies sbxdominal pair, nbuses, o vomniting,

Hemic snd Lympluetic System: Hay nul fielt sny Yurips under Uie wrng, in the neck, or grains.

GU System: Nu dyswix or uming wicturition s urinery froyqueavy.

CNS: Has occasionnl lightheadedness,

SOCIAL HISTORY: Ax recurded previously,

PAST HISTORY: As recorded previonsly.

FAMILY HISTORY: Asrecordud provivusly,

PHYSICAL EXAM: Teday roveals & B/P of 140/60; pulse rate is 72, respirations 18, temperttyre nostna),
Woight. 218 pounds. Head. Nerasl. Eyos. Conjunctival pallor nwied no juundico. ENT: Unremarkable.
Neck. No lympdradencpthy. Chest, No sl ioudeniess, Hewt; Svunids nurmal, Limgs: Clear,
Abdumei; Nu tendeniess, no distention. Exirernitios; No log cdemu, rodness of the skin noted ovar the
dorsam of b riglt big loe,

LABORATORY DATA: Toduy CBC shows hemoglobin of 9.8, hemaocrit 29.2, WBC 3,100, and
platcleis 277,000,

TREATMENT PLANS; Give Procrit 60,000 unha subcutaneously today,
1 lwve proseribed him Colvhluine 0.6 mg w0 wke | dafly for gauty arthrttls o the right big e gnd tho foot.

Continue weekly Procrit and CBC, re-exam in wo week's time,

mﬁmm P. BIDARI % ; 9\91%0
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GIUSEPPE ANTONELLI, M.D.
Rheumatology and Internal Medicine
6789 Ridge Rd., Suite 108
Parma, Chio 44129
(440)743-7100
Fax (440)743-7101

April 6, 2009

RE: John Demjannuk
DOB: 4-3-20

To Whom it May Concem,

Mr. Demjannuk is under my care for severe spinal stenasis and arthritis with chronic back and leg pains which requires
supervision and analgesics.

If you have any questions, please conctact my office.

Sincarely,

pe (Gornbly ns.

Gidgeppe Antonelii, M.D.



Supplement B, Form I-589

A# (If avallable)
A08237417

Applicant's Name
John Demjanjuk -
NOTE: Use this as a continuation page for any additional infarmation re,

Part C

Question 5
Removal proceedings were commenced against me in 2004 to remove me to Ukraine, Poland or Getinany. [ applied for deferral of removal 1o

Uh:ineundwlheConmﬂcnAgainstToruuebasednnmeclinmcofha!e!haiﬂzeDcp
hismryandpmctieeof!omﬂemilsprisqns.Atlhatl.ime.lhadnomsontobelievcﬁmiflwatmmowdeamanylwnu!dbeam:stedm-m
j '. . Withi epastfewm!mithasbeoomeappmthatmecm

In summary, & the time I filed my original application for deferrat of removal, | had no reasan 10 believe that removal to Germeny (as opposed to
Ukraine) would result in actions by the German authorities that would amount to torture.

Form I-58% Supplement B (Rev, 1211406) Y



SUPPLEMENT B FORM [-589
ADDITIONAL INFORMATION ABOUT YOUR CLAIM TO ASYLUM,

A ¥ (If available)
fraaiable) | o8237417 Oae o emens Y ~2 -3 009

Applicant's Name . . Appl Slgnawre 4
John Demjanjuk ﬂ;‘:ﬁﬂ {.\:)Wy'fﬂwgﬁf/(

Use this as a continzation page for any information requested. Please copy anl¥eomplete as needed

part &

QuesTion 5

[ was arrested in the United States in 1985 for extradition to the State of Israe| pursuant to an extradition order.

As a result of my arrest and extradition, as noted above, I was indicted, tried and convicted of murder by the Jerusalem
district court and sentenced to death. The verdict was overturned by the Israeli Supreme Court when evidence was
produced from the former Soviet Union that “Ivan the Terrible” of Treblinka was someone other than me. The extradijtion
order was subsequently overturned in 1993 (see Demjanjuk v. Petrovsky, 10 F.3d 337 (6th Cir. 1993)) because the court
found that the Office of Special Investigations had committed a fraud on the court. The Sixth Circuit paroled me back to
the United States , See August 3, 1993 Bench Ruling attached to BIA hereto. The US District Court for the Northern
District of Ohio subsequently overturned the denaturalization order it had entered against me in 1981 on the grounds that
the Office of Special Investigations had committed the same frauds on the court identified by the Sixth Circuit Court of
Appeals, and had also committed additional frauds identified by the district court. See United States v. Demjanjuk, N.D.
Ohio No. C77-923 (1998 U.S. Dist. LEXIS 4047, Feb. 20, 1998).

As a result of the fraudulent conduct of the Office of Special Investigations [ spent 8 years in jail, one year in US custody
prior to my extradition, two years in Israeli custody prior to my conviction of murder and sentence fo death, and five years
under sentence of death in Israel, all in solitary confinement.

The documents relating to the foregoing events are numerous and extensive. They are summarized or described in
numerous reported decisions of the US district courts and the Sixth Circuit Court of appeals, particularly (though not
exclusively) the following:

1. United States v. Demjanjuk, 518 F.Supp. 1362 (N.D. Ohio 1981) (revoking my citizenship and naturalization);

2. United States v. Demjanjuk, 680 F.2d 32 (6th Cir. 1982) (per curiam) (affirming Demjanjuk 1.)

3. Demjanjuk v. Petrovsky, 612 F. Supp. 571 (N.D. Ohio 1985) (denying habeas, thus allowing the executive branch to
extradite me to Israel);

4. Demjanjuk v. Petrovsky, 776 F.2d 571 (6th Cir. 1985) (affirming Demjanjuk 3):

5. Demjanjuk v. Petrovsky, 10 F.3d 337 (6th Cir. 1993) (reopening the case sua sponte, after [ was extradited to Israel
and there acquitted of all crimes, and holding that the Government perpetrated a fraud on the court in its discovery, and
accordingly vacated Demjanjuk 3); and '

6. United States v. Demjanjuk, No. C77-923, 1998 U.S. Dist. LEXTS 4047 (N.D. Ohio 1998) (setting aside Demjanjuk 1,
on the basis of the findings of prosecutorial misconduct in Demjanjuk 5 and other prosecutorial misconduct).

Form 1-569 Supplement B (Rev. 070303y



UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT
ARLINGTON, VIRGINIA
)
In the Matter of John Demjanjuk ) File No. A 08 237 417
)
In removal praceedings )
)
)

DECLARATION OF JOHN DEMJANJUK, JR.

On April 2, 2009 1 reviewed the 1-589 Application to which this Declaration is attached
with my father and read to him in Ukrainian the sections he could not understand in English. [
was careful to review all the sections that differ from the I-589 that Mr. Demjanjuk signed in
October 2005, specifically Supplemental Responses B 4 and C 5.

Mr. Demjanjuk signed the I-589 form in my presence and I transmitted the signed form to
Mr. Demjanjuk’s attorney, John Broadley, by e-mail.

Certification Pursuant to 28 USC 1746

[ declare under penalty of perjury that the foregoing is true and correct.

Executed on April 2, 2009; m

John Demjanyuk, Jr.




OMB#1125.0005

U.S, Department of Justice .
Executive Offce for Immigeation Review Notice of En_try of Appearance as Attorney or
Board of Immigration Appeals Representative Before the Board of

Immigration Appeals

“

I hereby enter my appearance as attorney or representative for, and at the request of, | DATE (mm/dd/yy): fyj/é/a_%
the following named person: ALIEN NUMBER(S) (List lead
— alien number and all famil: ber
NAME: ; I o HW :DEMJ-A !u VK atien numbma:nd nm{rm-
(First) (Middle Initial) (Last) ble. Contimue on next page as needed )
Aot 237 47
ADDRESS:___897]  [TEADOLILANE KoAD
(Number and Street) (Apt. No.)
For a disciplinary case, check box
gEVEI‘U HlQLS A H/D and wﬁtcincascc:ts:nberinspace
(City) . (State} (Zip Code) above.
Please check one of the following:
Nl. I am a member in good standing of the bar of the highest court(s) of the following state(s), possession(s), territory(ies),
commonwealth(s), or the District of Columbia:
Full Name of Court State Bar No. (if applicable)
DISTRICT OF Lo urBiA 23 8H&ET
CALIFOR N A 4250

{Please use space on reverse side to list additional Jjurisdictions.)

not {or am - explain fully on reverse side) subject to any order of any court or administrative agency
disbairing, suspending, enjoining, restraining, or otherwise restricting me in the practice of law and the courts listed above
comprise all of the jurisdictions (other than federal courts) where I am licensed to practice law.

D 2, I'am an accredited representative of the following qualified non-profit religious, charitable, social service, or similar
organization established in the United States, so recognized by the Executive Office for Immigration Review pursuant
to 8 C.ER. § 1292.2 (provide name of organization and expiration date of accreditation):

mE I am a law student or law graduate, reputable individual, accredited official, or other person authorized 1o represent
individuals pursuant to 8 C.FR. § 1292.1 (explain fully on reverse side).

I have read and understand the statements provided on the reverse side of this form thay set forth the regulations and conditions
governing appearances and representation before the Board of Immigration Appeals. I declare under penalry of perjury under the
laws of the United States of America that the foregoing is true and correct,

SIGNATURE OF ATTORNEY OR REPRESENTATIVE EOIR 1D# DATE (mm/dd/yy)
x Gl 7 #/6/0%
NAME OF ATTORNEY OR REPRESENTATIVE or print) ADDRESS Check here if new address
105¢ 2uel ST W sTE 200
Vorn) BroAdLEy WASHINGTYN | DC. 20007
PHONE NUMBER (with area code) _ FAX NUMBER (with area code)
A0~ 333 60AL 30}~3¥2-06 76
Form EOIR - 27

Rev. May 2006



Proof of Service
I_clg kil @VMA—.P LEY mailed or delivered a copy of the foregoing Form EOIR-27 on # 7!@5
(Name) e-mm/ddryy)

to the DHS (U.S. Imsmigration and Customs Enforcement - ICE) at 2 T S 44188
(Number and Strect, , State, Zip Code)

X A Rasdl.

Signature of Attomey or Repres@m

APPEARANCES - An appearance shall be filed on a Form EOIR-27 by the attorney or representative appearing in each appeal or
motion to reopen or motion 1o reconsider before the Board of Immigration Appeals (see 8 C.FR. § 1003.38(g)), even though the attorney
or representative may have appeared in the case before the Immigration Judge or the U.S. Citizenship and Immigration Services. When
an appearance is made by a person acting in a representative capacity, his/her personal appearance or signature constitutes a Tepresenta-
tion that, under the provisions of 8 C.FR. part 1003, he/she is authorized and qualified to represent individuals. Thereafter, substitution or
withdrawal may be permitted upon the approval of the Board of a request by the attorney or representative of record in accordance with
Matter of Rosales, 19 1&N Dec, 655 (1988). Please note that appearances for limited purposes are not permitted. See Matter of Velasquez,
19 I&N Dec. 377, 384 (BIA 1986). Further proof of authority to act in a representative capacity may be required.

REPRESENTATION - A person entitled to representation may be represented by any of the following:
(1} Attorneys in the United States as defined in 8 C.ER. § 1001.1(f).
(2) Law students and law graduates not yet admitted to the bar as defined in 8 C.FR. § 1292.1(a)(2).
(3) Reputable individuals as defined in 8 C.ER. § 1292.1(a)(3).
(4) Accredited representatives as defined in 8 C.ER, § 1292.1(a)(4).
(5} Accredited officials as defined in 8 C.RR, § 1292.1(a)(5).

All representatives must comply with the specific requirements to represent aliens before the Board of Immigration Appeals, For more
information on the requirements, see 8 C.ER. § 1292.1 and the particular subsections referenced above as applicable, Note that law stu-
dents and law graduates must submit additional materials pursuant to 8 CER. § 1292.1(a)(2).

FREEDOM OF INFORMATION ACT - This form may not be used to request records under the Freedom of Information Act or the
Privacy Act. The manner of requesting such records is contained in 28 C.ER. §§ 16.1 - 16.11 and appendices. For further information
about requesting records from the EOIR under the Freedom of Information Act, see How to File a Freedom of Information Act (FOIA)
Request With the Executive Office for Immigration Review, available through the EOIR's website at http://www.usdoj.gov/eoir,

CASES BEFORE THE EOIR - Automated information about cases before the EOIR is available by calling 1-800-898-7180.
ADDITIONAL INFORMATION:

{Please attach additional sheets of paper if necessary.)

Under the Paperwork Reduction Act, a person is not required to respond to a collection of information unless it displays a valid OMB control number, We iry to
create forms and instructions that are accurate, can be easily understood, and which impose the Jeast possible burden on you to provide us with information. The
estimated average time to complete this form is six (6) minutes, If you have comments regarding the accuracy of this estimate, or suggestions for making this form
simpler, you can write to the Executive Office for Immigration Review, Office of General Counsel, 5107 Leeshurg Pike, Suite 2600, Falls Church, Virginia 22041.

Form EQIR - 27
Rev. May 2006



UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Demjanjuk % File No. A 08 237417
In removal proceedings ;
%
CERTIFICATE OF SERVICE

I hereby certify that on this 7 day of April I caused a copy of the foregoing MOTION
TO REOPEN in the captioned proceeding to be served on the. District Counsel of the Department
of Homeland Security (ICE) by hand delivery at:
Office of Chief Counsel, DHS/ICE
1240 East 9" Street, Room 585
Cleveland, Ohio 44199
and on the Office of Special Investigations which has handled the case before the Board by hand
delivery of a copy thereof to:
Eli Rosenbaum
Director
Office of Special Investigations

1301 New York Avenue, Suite 200
Washington, D.C.

John B;oa_dley

Dated April 7, 2009

13



ATTACHMENT C



John H. Broadley

John H. Broadley & Asscciates, P.C.
1054 31* Street NW, Suite 200
Washington, D.C, 20007

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

LAY .lj
) S .
In the Matter of John Demjanjuk ) File No. A 08 237:417" 7
) L
In removal proceedings ) T >
) IL . -‘. L0
’ e W
- -

EMERGENCY MOTION TO STAY REMOVAL




John Demjanjuk, the respondent, by his undersigned attorneys, hereby moves the Board
for an order staying the removal order entered against him on Decermber 28, 2005 and affirmed
by the Board on December 21, 2006. A Motion to Reopen these proceedings has been filed
simultaneously with this Motion for a Stay seeking to reopen the removal proceedings against
him to hear evidence of changed country conditions in Germany, one of the countries to which
he has been ordered removed, that warrant deferral of removal pursuant to the Convention
Against Torture.

L. Prior Proceedings

The Chief Immigration Judge entered a final order December 28, 2005 that Mr.
Demjanjuk be removed to Ukraine, Poland or Germany and denied Mr. Demjanjuk’s application
for deferral of removal to Ukraine pursuant to the Convention Against Torture. That decision
was upheld by the Board of Immigration Appeals on December 21, 2006, and affirmed by the
United States Coust of Appeals for the Sixth Circuit on January 30, 2008, Demjanjuk v.
Mukasey, 514 F.3d 616 (6"‘ Cir. 2008). The Supreme Court denied certiorari on May 19, 2008,
Demjanjuk v. Mukasey, 128 S.Ct. 2491 (mem.), 171 L.Ed.2d 780. A copy of the Board's
December 21, 2006 decision is attached hereto as Attachment No. 1.

2, Changed Country Conditions Justifying Reopening

At the time the Immigration Judge ordered Mr. Demjanjuk’s removal to Germany in
December 2005 he had no reason to expect that he would be subject to any action by the German
authorities that would amount to torture under the Convention Against Torture and the
implementing regulations (8 CFR 1208.18). Specifically, there was no reason to believe that the
German authorities would seek to atrest, jail or prosecute him if he were removed to Germany.

To the best of Mr. Demjanjuk’s knowledge and the knowledge of his attorneys at the time the



German judicial authorities undertook prosecutions only for specific acts for which they had
evidence and whick would constitute a crime. Mr. Demjanjuk has denied participating or being
present at any death camps or concentration camps including Sobibor, Treblinka, Majdanek or
Flossenbiirg.

Since the original removal order was entered, Mr. Demjanjuk’s health has seriously
deteriorated to the point where arrest, incarceration and trial would subject him to severe
physical and mental pain. The surrounding circumstances strongly support an inference that this
is the purpose of the German authorities and their specific intent. The Board is respectfully
referred to the accompanying Motion to Reopen for an elaboration of the changed country
circumstances that warrant reopening and demonstrate the substantial probability of success on

the merits,

3. Execution of the removal order is imminent

The German authorities issued an arrest order for Mr. Demjanjuk on March 10, 2009. On
information and belief, the Respondent believes that the German authorities have notified the
United States that they will accept Mr. Demjanjuk’s deportation. In its Opposition to
Respondent’s Motion to Reopen mistakenly filed in the Immigration Court, the Government
conceded that the German authorities had done so. (Government Opposition p. 4). that the
Respondent has reason to believe that the execution of the removal order is imminent.

On April 2, 2009 CNN Wire reported that the German Justice Ministry spokesman Ulrich
Standigl said that they expect Mr. Demjanjuk “to arrive in Germany Monday” (April 6, 2009).
There were reports from the State Prosecutor’s office in Munich to the same effect and similar
reports in the United States and German Press. Mr. Demjanjuk filed a Motion to Reopen and an

Emergency Motion for a Stay with the Immigration Court on April 2, 2009. On April 3, 2009



the Immigration Court issued a stay but withheld decision on the Motion to Reopen. On April 6,
2009 the Immigration Court returned the Motion to Reopen on the grounds that the Immigration
Court did not have jurisdiction and the Motion should have been filed with the Board. The
Immigration Court continued the stay in effect until April 8, 2009.

The Immigration and Customs Enforcement division of the Department of Homeland
Security (ICE) conducted a physical examination of Mr. Demjanjuk on April 2, 2009 to
determine whether he is fit for travel to Germany and the medical report appears to have been

|

consistent with that conclusion.” Attached is a copy of the ICE decision denying an

administrative stay of removal. (Attachment No. 2).

4. An emergency stay is warranted

An emergency stay is warranted in these circumstances to permit the Board to consider
Respondent’s Motion to Reopen.

The Respondent is effectively “in custody.” He is primarily bed-ridden at home as can be
easily seen from the video clip attached to the Motion to Reopen and ICE has affixed a GPS
Monitor to him. (See Government Opposition at p.4). Respondent is facing imminent removal
when the Immigration Court’s stay expires on April 8, 2009,

The traditional four part test for the granting of a stay looks at (i) probability of success
on the merits, (i) the risk of irreparable harm to the applicant, (iii) the harm to other parties, and
(iv) the public interest. Under these criteria a stay is warranted.

A. The Board is respectfully referred to Respondent’s Motion to Reopen for

argument on the probability of success on the merits.

! No copy of the medical report has been provided to Respondent.

4



B. Failure of the Board to stay his removal pending disposition of the Motion to
Reopen will clearly cause him irreparable harm. Once Respondent is removed the Board's
regulations treat the Motion to Reopen as withdrawn. 8 CFR 1003.2(d). Respondent’s right to
obtain a review of his Convention Against Torture claim would be permanently lost and he
would be exposed to the very conditions he fears.

C. No other party would be injured. Mr. Demjanjuk has lived a blameless life since
immigrating to the United States in 1952. He is currently bed ridden and cannot take care of
himself. He poses a threat to no one. The proposition that any other party could be injured if a
stay is granted is ludicrous.

D. The public interest would not be harmed if a stay is granted to permit the Board to
consider Respondent’s Convention Against Torture claim. While Congress has withdrawn most
rights for relieving Respondent from removal, it has expressly permitted deferral of removal
where the Respondent would face torture in the country to which he would be removed.
Granting of the s'tay would further precisely the public policy that Congress established in
permitting a deferral of removal under such circumstances.

Moreover, the Government's contentions regarding the overwhelming public interest in
removing persons accused of assisting the Germans in their death camps and concentration
camps are belied by the actions of the very same Office of Special Investigations here arguing
for removal of a sick old man. In the Tannenbaym case, the Department of Justice allowed
another sick old man to remain in the United States who had admitted to mistreatment of

prisoners in a forced labor camp. See Attachment No. 3.



CONCLUSION

It is clear from the above that ICE is prepared to execute the removal order within days if
not hours of the expiration on April 8 of the Immigration Court’s stay of removal. It is also clear
from the above and from the accompanying Motion to Reopen that the removal of M.
Demjanjuk to Germany where he will be arrested, jailed and prosecuted will subject him to
severe physical and mental pain that amounts to torture under the Convention Against Torture as
implemented in the United States.

In order to give the Board time to review the Motion to Reopen the Board should grant an
emergency stay of the order of removal against the Respondent.

Respectfully submitted,

JOHN DEMJANJUK

By Ual wﬁa

One of his ati:orncys

John Broadley

John H. Broadley & Associates, P.C.
1054 31* Street NW, Suite 200
Washington, D.C. 20007

Tel, 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum mit.edu

Dated: April 7, 2009
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T0: John Bjoadiey DATE: 12-21-06
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Executive Office for Immigration Review

Board of Immigration Appeals

Office of the Clerk

$107 Leesturg Pike, Suite 2000

Fells Church, ¥irginis 2204!
Broadiey, John, Esquire ICE Office of Chlef Counsel/CLE
4054 31st Street NW, Suite 200 1240 E. 9th St,, Sulte 519 '
Washington, DC 20007-0000 Cleveland, OH 44199
Name: DEMJANJUK, JOHN A08237-417

Date of this notice; 12/21/2006
Enclosed is a copy of the Board's decision and order in the above-referenced case, '

Sincerely,

Denns. Canrs

Donna Carr
Chief Clerk

Enclosure

Panel Members:
HURWITZ, GERALD S.

MILLER, NELL P.
OSUNA, JUAN P,
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U.S. Department of Jusiie’ Declslon uf!ﬁourd of Immigration Appeals
Exeoutlve Office for tmmigration Review

File: AOB 237 417 - Cleveland Date;

Inre: JOHN DEMIANJUK a.k.8. John Iwan Demjanjuk DEC & 1 2008

IN REMOVAL PROCEEDINGS
APPEAL
ON BEHALF OF RESPONDENT:  John Broadley, Esquire

ON BEHALF OF DHS: Stephen Paskey
Scnior Trial Attomey

CHARGE:

Notice: Sec. 237(a)(4XD), I&N Act {8 U.S.C. § 1227(a}4)(D)] -
Inadmissible at time of eniry or adjustment of status under section

212()(3)(EX), I&N Act [8 U.S.C. § 1182()3)EYD)] -
Participated in Nazi persecution .

Sec. 237(a)(1)(A), I&N Act [8 U.S.C. § 1227(aX1)(A)] -
Inadmissible at time of eniry or adjustment of status under section 13 of the
Displaced Persons Act (DPA), 62 Stat. at 1013 (1948)

Sec. 237(a)(1)(A), I&N Act [8 U.S.C. § 1227(s)(1)(A)] -
Inadmissible at time of entry or adjustment of status under section 10 of the
DPA, 62 Stat. at 1013 (1948)

Sec.  237(a)(1)(A), I&N Act (8 U.S.C. § 1227(a)(1)(A)} -
Inadmissible at time of entry or adjustment of status under section 13(a) of
the Immigration Act of 1924, 43 Stat. 153 (1924)

APPLICATION: Deferral of removal undes the Convention Against Torture

By decision dated June 16, 2005, the Immigration Judge denied the respondent’s motiop to reassign
thiscaseto a different Immigration Judge (“CLY Recusal Dec.”). In aseparatedecisionissued onJune 16,
2005, the Immigration Judge granted the government’s motion forapplication of collateral estoppel and
judgrmentas amatter of law, and denied the respendent’s motion to terminate removal proceedings (“CI)
Collateral Estoppel Dec.™). By decision dated December 28, 2005, the Inmigration Judge denied the
respondent’s application for deferral of removal under the Convention Against Torture, and ordered him
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removed from the United Statesto Ukraine, orin thealternative to Germany or Poland (“CiJ Defetral
Dec.™). OnJanuary 23, 2606, the respondent filed 2 Notice of Appeal (“NOA™) with the Board of
Imupipeation Appeals, arguing that the Immigration Judge's decisions were in error.! Theappeal will

1. BACKGROUND

The respondent is & native of Ukraine who first entered the United States on February 9, 1952,
pursuant toanimmiprant visaissued under the Displaced Persons Act of 1948, Pub. L. No. 80-774,ch.
647, 62 Stat. 219 ("DPA™). He wes naturalized as a citizen of the Unitcd States in 1958, Exh. SB.

OnMay 19, 1999, the government filed ailrec-count complaint in the United States District Court for
the Northern District of Ohio seeking revocation of the respondent’s citizenship. Exh. 5A. Eachcount
aucgedthatﬂlerespondent'smt\naliuﬁonhnd been illegally procured and must be revoked pursuantto
section 340{e) of the Immigration and Nationality Act (‘INA” or“the Act”),8US.C.§ 1451(a), because
the respondent was not lawfully admitted to the United States as required by section 316 of the Act,
8 U.S.C. § 1427(a). Count]lasserted thatthe respondent wasniot eligiblefor a visa because he assisted
i Nazi persecution in violation of section 13 of the DPA. Count 1l asserted that the responident was not

- eligible for a visa because ho had been a member of a movement hostile to the United States, alsoin
violation of section 13 of the DPA. Count]I¥ asserted that the respondent was ineligible fora visaor
admission to this country becausc he procured his visa by willfully misrepresenting material facts.

Following e trinl that began on May 29,2001, the district coutt ruled in the government's favoronall
three counts. Exh. SB. Indoing so, the district courtissued separate findings of factand conclusions of
Jaw, and a “Supplemental Opinion” in whichthe court addressed the respondent’s defenses. Exhs, SBand
5C. Thedistrict court found thatthe respondent served willingly as an armed guard at two Nazi camps in
cecupled Polend (the Sobibor extermination center and the Majdanek Concentration Camp) and at
the Flossenbusp Concentration Campin Germany. Exh. 5B, Findings of Fact ('FOF") 100-05, 123-35,
162-68,291.

“The district court found that Sobibor was created expressly for the purpose of killing Jews, that
thousands of Jews were murdered there by asphyxiation with ecarbon monoxide gas, and that the
respondent’s actions as a guard there contributed to the process by which these Jews were murdered.
Exh. 5B, POF 128-32. The district courtalso found thata small number of Jewish prisoners worked as
forced laborersat Sobibor, and that the respondent guarded these forced laborers, “compelled them to
work, and prevented them from escaping.” Exh. 5B, FOF 133-34. The district court found that Jews,
Gypsies, and other civilians were confined at Majdanck and Flossenburg because the Nazis considered
shem tobe “undesirable,” and that prisoners ot both camps were subjected to inhumene treatment, including

| We note that the respondent filed an interlocutory appeal regarding the Immigration Judge’s June 16,
2005, decisiondenying hismotionasking the Immigration Judgeto recuse himself from the case end have
it randomly reassigned. In an order dated September 6, 2005, the Board declined to consider the
interlocutory appeal and returned the record to the Jmmigration Court without further action.

2
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« * forced labor, physical and psychological abuse, and murder, Exh. 5B, FOF 102-03 (Majdanek); 166-67
(Flossanburg). The district court furthes found that by serving as an armed guard at cach camp, the
respondent prevented prisoners from escaping. Exh. 5B, FOF 105, 168,

The district court concluded that asaresult of this wartime service to Nazi Germany, the respondent
was ineligible for the DPA visa under DPA § 13 because (1) he had assisted in Nazi persecution and
(2) he had been a member of 2 movement bostile to the United States. Exh. 5B, Conclusions of Law
(“COL™)46, 56. Inaddition, the districtcourt concluded that the respondent wasineligible foravisaor
admissfontothe United States because he willfully misreptesented his wartime employment and residences
when he applied for a DPA visa. Exh. 5B, COL 68.

The district court’s factual findings with regard to the respondent’s wartime Nazi service rested-
primarily on a group of seven captured wartime German documents which, according to the court’s
ﬁndings.ideuﬁﬁedﬁ:empondemw,mmgoﬂwﬂﬂngs,lﬁsnm date of birth, nationality, father’s name,
mother's name, mifitary history, and physical atiributes, including a scar onhisback. One ofthe German
documents wasa Dienstausweis, or Service Identity Card, identifying the holder as guard number 1393
atthe Trawniki Training Camp (the “Trawniki card”). Inadditionto identifying information, the Trawniki
card contains a photograph that the court found resembles the respondent and a signature in the Cyrillic
alphebet that transliterates {0 “Demyanyuk.” Exh. 5B, FOF 2-19.

Ina decision dated April 20, 2004, the United States Court of Appeals for the Sixth Circuit rejected
the respondent’s claims and affirmed the district court’s decision in all respects. United States v.
Demjanjuk, 367 F.3d 623 (6™ Cir. 2004), cert. denied, 543 U.5. 970 (2004). On December 17,2004,
the Departmentof HomeJand Security served the respondent with aNoticeto Appear (“NTA") charging
that he js removable under the above-captioned charges. Michael J. Creppy, who was then the Chief
Immigration Judge, assigned the case fo himself.?

OnFebruary 25,2005, the government filed a motion asking the immigration comrt to apply collateral
estoppel tothe findings of factand conclusions of law in the denaturalization case, and to hold that the
respondentisremovable asamatter of law on the charges contained inthe NTA. Exh. 5. On April 26,
2008, the respondent filed a motion to reassign the case to arandomly-selected judge at the Arlington
Immigration Court. Exh. 9.

OnJune 16,2005, the Chiefimmigration Judge denied the respondent’s motion toreassign, granted
the government’s motion toapply collateral estoppef, and held that the respondent wasremovable as
charged. Exhs. 19and20, The ChiefImmigration Judge also held that, as analien who assisted inNazi
persecution, therespondent was berred asa matter of law from all forms of relief from removal other than
deferral of removal under the Convention Against Torture, Exh, 20.

2 All referencesin thisdecision to the “Chieflmmigration Judge" are to Michael J. Creppy, who was Chief
Immigration Judge at the time of the respondent’s removal hearing.

3
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' Thereafter, therespondent filed anapplication for deferral of resmoval. Exh. 31. OnDecember28,
2005, the Chief Immigration Judge denied the respondent’s application for deferral of removal on the
ground thathe fafled to meet his burden of proving: 1) that he was likely to be prosecuted if temoved to
Ukraine; 2) that if prosecuted he was likely to be detzined; and 3) thatifprosecuted and detained, he was
likely to betortured. The ChiefTmmigration Judge ordcred the respondent removed to Ukraine, with
alternate orders of removal to Germany or Polend. Therespondent filedatimely appeal to the Board of

Immigration Appeals.
11, THE CHIEF IMMIGRATION JUDGE'S DECISIONS

A. The Immigration Judge’s Junc 16, 2005, Decision Regarding the Assignment of the
Respondent’s Case

The Chief Immigration Judgeassigned himselfto hear the respondent’s case, On Aptil 26,2005, the
mpondentﬁledaMoﬂoaneessigntoArﬁngtonImrnigmtion]udge. The respondent raised threa issues
in support of his motion: 1)thatthe ChicfImmigration Judge lacked the authority to preside overremoval
proceadings; 2) that the ChiefImmigration Judge should recuse himselfbecause & reasonable persan would
question his impartinlity; end 3) that due process requires random reassignment to an Aslington Immigration
Court Judge.

Ip a decision dated June 16, 2005, the Chief Immigration Judge denied the respondent’s motion,
deciding that 1) he did bave the authority to conduct removal proceedings; 2) despite the respondent’s
allegationsto the contrary, recusal was not wartanted because areasonable person, knowing alt of the
relevant facts, would not reasonably question his impartiality; and 3) due process did notrequire random
Immigration Judge assignment of the respondent’s removel proceedings.

B. The lmmigration Judge's June 16, 2005, Decision Regarding Collateral Estoppel

On February 21, 2002, the United States District Court for the Nosthern District of Ohio, Eastern
Division, entered judgment revoking the respondent’s United States citizenship. United Srates v.
Demjanjuk, No, 1:99CV1193,2002 WL 544622 (N.D. Ohio Feb. 21, 2002) (unpublished decision).
The United States Court of Appeals forthe Sixth Circuit effirmed this decision on April 30, 2004, Unifed
States v. Demjanfuk, 367 F.3d 623. On February 12, 2003, the respondent filed a motion for relief
pursuant to Fed R.Civ.P. 60(b), The district court denied the motion on May 1,2003, end the United
States Court of Appeals for the Sixth Circuit affirmed the decision on April 20, 2005. United Statesv.
Demjanjuk, 128 Fed. Appx. 496, 2005 WL 910738 (6 Cir. 2005).

On February 25, 2005, the government filed 2 Motion for the Application of Collatera] Estoppel and
Judgmentasa Matter of Lawand a briefin support of the motion. The government contended that each
of the factual allegations set forth in thc NTA was litigated and decided during the respondent’s
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" dendturalization proceedings and that, with the exception of allegation number 22, thoss facts were
necessary (o the judgment in that case. Thus, the government argued that the respondent should be
precluded from contesting the issues in removal proceedings. The povernment also argued that collateral
estoppel preciuded the respondent from refitigating the legal conclusions in the densturalization proceeding
concesning his eligibility for a DPA vise and the lawfulness of his admission to the United States,

Thelmmigration Judge found that collateral estoppel did apply to all of the allegations of fact, except
number 22, and to the charges contained inthe NTA, Specifically, the Immigration Judge found that in the
removal proceedings before him, the government sought to remove the respondent based on the same
factual and Jegal issucs presented in the denaturalization case, The Immigration Judge went through each
allegation of fact atissue, and determined that the court had reached a decision on eachane, and thatevery
fact alleged in the NTA (exceptallegation number 22) wes necessary and essential to the district court’s
judgment revoking the respondent’s citizenship, Therefore, the Immigration Judge found that the
respoodent was collaterally estopped from relitigating the factual and legal issues presented, and that b was
removable pursuant to the four charges of removability. '

C. The Immigration Judge’s December 28, 2005, Decision Regarding Rellef from Removal

Theimmigration Judgenoted that the respondent’s application for defiaral of removal iz based on three
underlying premises: ) prisoners in Ulsaine are frequently subjected to serious abuse orterture, 2) persans
whoarcpotentielly embarrassing to the Ukranian government are at risk of physical harm and death, and
3) he is uniquely at risk of torture ifhe is removed to Ukeaine. The Immigration Judge found that the
evidence of record did not support a finding that the respondent would be prosecuted i Ukraine because
ofhis Nazi past. Inreaching this decision, the Immigration fudge noted that Ukraine has not charged,
indicted, prosccuted, or convicted a single person for war crimes committed in association with the Nazi
government of Germany. The lmnigration Judge also found that the evidence of record did not support
a finding thatthe respondent would likely be detained while awaiting trial or as a result of conviction,
Finally, the fmmigration Judge found the respondent”s assertion that he would tikely be tortured if taken into
custody in Ukraine to be speculative and not supported by the record. For thesereasons, the Immigration
Judge denied the respondent’s application for deferral of removal because he found that he had not
established that he was more likely than pot 10 be tortured if semoved to Ukraine.

IIX. DISCUSSION

Onappeal therespondent argues that: 1) the Chief Immigration Judge has no jurisdiction to conduct
removal proceedings; 2) the Chief Immigration Judge impropeﬂy:efusedtorewsebimselfasmquimdby
applicable Jaw; 3) the Chief Immigration Judge improperly refused to assign therespondent’scaseona
rmdombasistoanlmmigmﬁon.!udgesiﬂingin(heArlingwn,VirgirﬂahnmigmﬁonComMmtespmsibﬂhy
for cases arising in Cleveland, Ohio; 4) the ChicfImmigration Judge erroneously found that certain facts

? Allegation 22 Inthe Notice to Appear reads as follows: “Your continued, paid service for the Gemnans,
spanning more than two years, during which there is no evidence you atternpted to desert or seek
discharge, was willing.”
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relevant tothe removability issue had been cstablished by collateral estoppel; and 5) the Chief lmmigration
Judge erroneously found that the respondent was not eligible for defersal of removal pursuant to the
Convention Apainst Torture, Each of these arguments is sddressed below. '

A. The Power of the Chief Immigration Judge to Conduct Removal Proccedings

Therespondentargues that the position of Chief Immigration Judge is purely administrative, i.e., that
the regulations do not confer on the ChiefImmigration Judge the powers of an Immigtation Judge to
conduct hearings, and therefore the Chief Immigration Judge was without authority to conduct removal
proceedings in this case. We disagree.

The Attorney General has been vested by Congress with the authority to conduct retoval proceedings
under the INA and to “cstablish such regulations™ and “delegate such authority” as may be needed
to conduct such proceedings. See section 103(g)(2) of the Act; 8 U.S.C. § 1103(g)(2). In 1983, the
Attorney Genera) created the Executive Office for Immigration Review ("EOIR”) to carry out this
function. 48 Fed. Reg. 8038 (Feb. 25, 1983). Theauthosity of various officials within EOIR, including
Immigration Judgesand the Chief Tmmigration Judge, isdiscussed inthe regutationsat 8 CF.R. §§ 1003.1
through 1003.11.

The duties of the Chief Immigration Judge are set forth as fbllows:

The Chief Immigration Judge shall be responsible for the general
supervision, direction, and scheduling of the Immigration Judges in the
conduct of the various programs assigned to them, The Chief Inmigtation
Judge shall be assisted by Deputy ChiefTrunigration Judgesand Assistant
Chief Immigration Judgesin theperformance ofhis or her duties. These
shal! include, but are not limited to:

() Establishment of operational policies; and

(b) Evaluation of the performance of Immigration Courts, making
appropriate reports and inspections, and taking corrective action where
indicated.

8 C.F.R. § 1003.5.

Wereject the argment thet the regulatory provision which sets forth the duties ofthe ChiefTmmigration
Judgeise comprehensive grant of authority which precludes him from performing any other duties. The
regulation sets forth only some of the specific responsibilities and duties assigned to the Chief Immigration
Judge. However, the explicit language of the regulation makes clear that the ChiefTmmigration Judgé’s
duties are “not limited to” those explicitly referenced in the repulation. Therefore, we must determine
if conducting removal proceedings falls within the other duties for which the ChiefImmipration Judge
is responsible.
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" Pursuant to 8 C.F.R. § 1003.10, Immigration Judges are authorized to preside over exclusion,
deportation, removal, and asylum proceedingsand any other proceedings “which the Attorney General may
assign themto conduct.” “The texm imnrigrationfudge means an attomey whom the Attorney General
appdﬂhmma&nﬁﬂﬂaﬁﬁjudg&ﬁﬂﬁnﬁs&mﬁ%%&fﬁlﬂﬂpﬁmkﬁew,qualiﬁedwmnduct
sprcified classes of proceedings, including aheating under section 240 of the Act. Animmigration judge
shall be subject to such supervisienand shall perform such duties as the Attorney General shall presceibe,
but shall not be employed by the Immigration and Naturalization Service.” 8 CF.R. § 1001.1(l).

The Chief Immigration Judge isan attomey whom the Attomey Gesieral appointed as an administrative
judge within the Executive Office for Immigration Review. In this context, we note that his position
description indicates that the Chief Immigration Judge's “accupational code™ s “905,” whichisthe code
forattorney. Exh. 19A. The Chief Immigration Judge isalso “qualified to conduct specified classesof -
praceedings, including a hearing under section 240 of the Act” as required by the regulation. Thatheis
considered qualifiedto conduct such procecdings ismanifest by the fact that his position description, signed
by thedirector of EOJR, the Attomey General's delegate, explicitly provides that“[wihen called upon, {the
Chief Immigration Judge) performs the duties of an immigration judge in areas such as exclusion
proceedings, discretionary relief from deportation, claims of persccution, stays of deportation, recission of
adjustment of status, custody determinations, end departure control.” Exh. 19A.* Because the Chief
Immigration Judge jsanattomey appointed by the Attomey (eneral’s designee (the Director of EOIR) as
an administrative judge qualified to conduct removal procecdings under section 240 of the Act, we
concludethat he is an Immigration Judge within tho meaning of 8 C.F.R. § 1001.1(1), and therefore had
the authority to conduct the removal proceedings in this case’

B. Recusal of the Chief Immigration Judge

‘The respondent sxgttes that the ChlefImmigration Judge should have recused himself from hearing this
case because a reasonable person, possessed of all relevant facts, might reasonably question his
impartinlity. Specifically, therespondent assertsthat because the Chiel Immigration Judge wiote a law
review articleaddressing the treatment of Nazi war criminalsunder United States immigration law, and

¢ The position description states that“[w]hen called upon, {the ChiefImmigration Judge] petforms the
duties” ofan Immigration Judge. However, there js no statutory or regulatory authotity requiring a higher
authority in EOIR or the Departmentof Justice to “call upon” the Chief Tmmigration Judgeto actasan
[mmigration Judge before he hasthe authority to do so. Therefore, we reject the respondent’s suggestion
that the authority of the ChiefImmigration Judgeislimited based on the language inthe position description.
{nstead, the language of the position description simply acknowledges the reafity thet the ChiefInmigration
Sudge may occasionally be “called upon®to “petform(] the dutics” of an Immipgration Judge by wotkload
and other considerations.

$ We note that the Board of Immigration Appeals and the United States Court of Appeals forthe Sixth
Cirenit have both affirmed a decision in which the ChiefImmigration Judge performed the duties of an
Immigration Judge, Matter of Ferdinand Hammer, Filc A0R-865-516 (BIA Oct. 13, 1998), aff'd.
Hammer v. INS, 195 F.3d 836 (6™ Cir. 1999), cert. denied, 528'U.8. 1191 (2000).

7

80 ‘4 925 908 0L ‘ON Xvd ®21§30,514210 YIg Hd 2b:20 NHL B002-12-03¢



A08 237417 ) o

- because two of the three cases he heard over a period of many ycars dealt with this issue, the Chief
Immigration Judge’s decision to appoint hime!f to hear this case raises serious concermns about his
impartiality.

In & 1998 law review article, the Chief Immigration Judge addressed the treatment of Nazi war
criminals under United States immigsation law. See Michael J. Creppy, Nazt War Criminals in
Immigration Law, 12 Geo. Immige. L.J. 443 (1998). The article attempts, by its own tetms, tobe a
“comprehensive presentation” on the law relating to the removal of persons who assisted in Nazi
persecution. Thefirstten pagesare devoted to“historical development™ of the lawin this area. Inthis
section of the article the ChiefImmigration Judgenoted that“it isbelieved thata high number of suspected
Nazi War Criminalsillegelly entered the United Statesunder™ the Displaced Persons Act of 1948, Jd. at
447. The DPA is the provision of law under which the respondent entered this country in 1951.

The next fourteen pages of the law revicw article discuss the investigation, apprehension, and attempted
removal of personswho allegedly essisted inNazi persecution, including & detailed and objective discussion
of the removal process. Jd. 5t453-67. The final three paragraphs — Jess than one published page inthe
article—discuss the ChiefImmigration Judge’s opinions “on the future of this area of immigration law.”
Those peragraphs read, in their entirety:

A. Time Issue

The issue of Nazi War Criminals in immigration law will eventually
subside. Thisisnot because ofalack of interest, ratheritis areflection
of the challenge we face cvery day — the passage of timme. It has been
nearly 52 yearssince World War[Tended. 1feperson had been 18 years
old al the time the war endcd, he would be 70 years old today. This
“biological solution” as it has been called, effects fsic] not just the ability
tofind theNazi War Criminals alive and in sufficient health to stand trial,
butalso itchallengesthe government'sability to find witnesscs to testify
to the atrocities. 1t is a simple fact that time will resolve the problem.

B. A Change in Scope or Focus

Where will this leave this area of immigration [aw? Theauthorbelicvesthe
focusof the government ¢Horts will or should tem to tarpeting theremoval
ofothcrwucﬁnwainﬁna!shcﬁwedtohavewmmﬂmdslmﬂaamciﬁes.
Forexample, inthe Jast few years we have secn the devastation that has
accurred in areas such as Bosnia, Somalis, Rwanda and Liberia.

The IMMACT 90 included ayevision to our immigration laws, insection
212(a)(2)(E)(ii), which mandates that aliens who have committed
genocidenot be admittedinto the United States. Regrettably, it isquite
possiblethat some of the pespetrators of these crimes against humanity
have reached or may reach safe harbor within U.S. borders. With the
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emphasis on removing Nazi war criminals diminishing as a natura) effect of
time, the govermment may seek to renew itsefforts by ferreting thisnew
cropof war criminals. 1tisasadtestimony to humanity that as a society
we continue to gencrate war criminals. Aslong as we persistin taking
action against them, we continue to triumph over them.

Id at467.

The respondent argues that the ChicfImmigration Judge's personal views on the need for aggressive
prosecution of suspecied Nazi war criminals under U.S. immigration law betrays an improper bias.
Respondent’s Br. at 18. Specifically, therespondent arguesthat “the Chief Immigration Judge's opinion
that those suspected of having committed war crimes and *similar atrocities’ should be ‘targeted for
removal,’ reveals alack of impartiality towards aliens —such as the respondent— who have beenplaced
inremoval proceedings and charged with participation in Nazi persecution or genocide under the INA.»
Respondent’s Br. at 18. We disagree.

The standard for recusal of an Immigration Judge is whetber “it would appear to a reasonable person,
knowing all the relevant facts, that thejudge’s inpartiality might reasonably be questioned.” Office ofthe
Chief Immigration Judge, Operating Policies and Procedures Memorandum 05-02: Procedures For
Jusuing Recusal Orders in Immigration Proceedings ("Recusal Memo™), published in 82 Interp, Rel, 535
(Maz. 28, 2005), The Board has declared thatrecusal is wasranted where: 1) analien demonstrates that
he was denied a constitutionally fair proceeding; 2) the Immigration Judge has a personal bias stemming
from an extrajudicial source; or 3) the Immigration Judge's conduct demonstrates “pervesive biasand
prejudice.” Muatter of Exame, 18 1&N Dec. 303 (BIA 1982).

In total, the respondent’s claims of bias are premised on fewerthan a half dozen sentences ina 25-page
article. Wenotethatthe Chiefimmigration Judgedid not meke any comment that would appear to commit
him to a partiéular course of action or ontcome in this orany other case. In fact, hedid not specificaily
mention therespondent and he made no statement indicating any personal bias or animosity toward the
respordent orany otheridentifiable individual. Instead, heemphasized thatthe respondents in Holtzman
Amendment cases are entitled o due process protections stich as an evidentiary hearing and both
administrative andjudicial review, and that the govemnment hasthe burden of proving its allegations by clear
and convincing evidence. See 12 Geo. Immigr. L. J, at 464,

We find that the Chief Immigration Judge's law review article expressed nething more than a bissin
favorof upholding the law as enacted by Congress, whichis not asufficient basis forrecusal. See Buell
v. Mitchell, 274 F.3d 337, 345 (6 Cir. 2001) (noting that “(i]t is well-established that a judge’s
expressed intention touphold the law, ortoimpose severe punishment within the limits of the lawupon
those found guilty of a particular offense,” is not a sufficient basis forrecusal); United Statesv. Cooley,
1 F.3d 985, 993 n.4 (10" Cir. 1993) (“Judges takc an oath to uphold the jaw; they are expected
to disfavorits violation.”); Smithv. Danyo, 585 F.2d 83, 87 (3™ Cir. 1978) (noting that “there isa world
of differenice betwecn a charge of bies against a perty . . . and a bias in favor of a particular legal
prineiple™); Baskinv. Brown, 174 F 2d 391,394 (4* Cir. 1949) (“A judge cannot be disqualified merely
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. - because he believes in upholding the law, even though e says so with vehemence.”). Moreover,
we find no inslancesof a federal judge having been recused under circumstances similartothiscase, ie.,
where heor shemade general statements aboutan areaof law. Compare, e.g,, United States, Cooley,
supra, at 995 (recusal required whercjudge appeared on “Nightline” and expressed strong views about
apending case); Unlted States v. Microsoft Corp., 253 ¥ 3d 34, 109-15(D.C. Cir. 2001) (district court
Judge created an appearance of impropricty by making “crude®™ comments to the press about Bill Gates
and other Microsoft officials); Robertsv. Bailar, 625 F.2d 125, 127-30 (6™ Cir. 1980) (disqualification
required in eployment discrimination suit against post office, whete judge stated during a pre-trial hearing:
‘Tknow [the Postmaster] and heis an honorable man and I know he would never interttionally discriminate
against anybody.”).

Wealso note that the standard for recusal can only be met by a showing of actual bias. See Harlin
v. Drug Enforcement Admin., 148 F.3d 1199, 1204 (10® Cir. 1998) (administrative judge enjoys “a
presumption of honesty and integrity” which may be rebutted only by a showing of actual bias); Def
Vecthiov. lilinois Dep 't of Corr., 31 F.3d 1363, 1371-73 (7% Cir. 1994) (en banc) (absent a financial
interest orother clear motive for bias, “bad appearancesalone” do not require disqualification of; ajudge
ondug process grounds). Nothing in the Chiefbmmigration Judge’s decisions orthe record establishes that
the Chief Immigration Judge was actually biased against the respondent, nor does the respondent point to
any etror in the decisions which allegedly tesulted from bias.

We alsoreject the respondent’s asgumnent regarding the alleged appearance of impropriety based on
thefact that ahhough the ChiefImmigration Judge presided over only three removal cases from 1996 to
© 2006, two of those cases involved aliens who allegedly assisted in Nazi persecution. The respondent
arguesthat the Chief Immigration Judge has“exhibited an unmistakasble interest” in Holtzman Amendmens
cascs by writing alaw reviow article about such cases and presiding ever such cases during aten-year
petiod when he beard atotal of three cases. Respondent’s Br. at 19-20. The respondent speculates that
thisinterest shows “a decided lack of judicial impartiality, ifnotoutright bias,” and that by presiding over
this case the Chief Iramigration Judge is attempting to “dlctate™ the outcome of this proceeding,
Respondent’s Br. at 20, 23, We disagree. .

Ajudge isnot precluded from taking u special interest in a certain area of law, and the fact thatajudge
hasdone so docs not imply that the judge cannot faisly adjudicate such cases. Sece.g,, United States v,
Thompson, 483 F.2d 527, 529 (3" Cir. 1973) (bias in favor of a legal principle does not necessarily
indicate bias against aparty). Moreover, federal courts have recognized thata departure from random
assignmentofjudges, including the assignment of a case to the Chicf Judge, is penmissible when a case is
expected to be protracted and presents issies that are complex or of great public interest, Forexample,
in Matter of Charge of Judicial Misconduct or Disability, 196 F.3d 1285, 1289 (D.C, Cir. 1999), the
D.C. Circuitupheld alocal rule permiting the Chicf Judpe to depart from the random essignment of cases
ifhe concluded that the case will be protracted and a non-random assipnment was necessary for the
“expeditious and efficient disposition of the court’s business.” ‘The appeals court further recagnized that
fl was permissible for the Chicf Judge to assign such cases to judges who were “known to be efficient” and
who had sufficient time in their dockets 1o “permit the intense preparation required by these high profile
cases.” Id. ut 1290.

10
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+ Wenotethat Holtzman Amendment cascs are generally complicated and require preparation of lengthy
writtendecisions. In contrast, most decisions by Immigration Judges in removal proceedings are decided
in an oral opinion issued from the bench immediately after the evidence has been presented ® The Chief
Immigration Judge had previously presided over a Holtzman Amendment case, had published an articlein
thsit area of law, and was not burdened withan overcrowded docket, Forthese reasons, we find that it
was reasonable for the ChiefImmigration Judgetoassign the case to himself, i.e., he had the time necessary
toconduct thiscase and the expertise needed to handle it in a fair, impartial, and efficient menper. Thus,
we conclude that an objectively reasonable person would not regard the Chief Immigration Judge's
assignment of this case to himselfasa reason fo question his impartiality. Rather, such apersonwould
likely conclude that the assignment was both reasonable and justified,

Afterreviewing the record, we find that a reasonable person knowing all the facts of this case would
notquestionthe Chicfmmigration Judge’s impantlality. Moreover, the respondent hasnot shown that he
wasdenied a constitutionally fair proceeding, that the Immigration Judge had a personal bias against him
stemuming from an extrajudicial source, or that the Chief Immigration Judpe’s conduct demonstrated a
pesvasive biasand prejudice againsthim. For all of thcse reasons, we conclude that the Chief Tmmigration
Judge was not required to recuse himself from the respondent’s removal proceedings.

C. Assignment of the Respondent’s Case on 2 Random Basis

Therespondent argues that the Chief Immigration Judge should have assigned the respondent’s case
to an Arlington Immigration Judge on a random basis. Specificaily, citing to 8 C.F.R. § 1003.10, the
respondent argues that by singling out therespondent’s case and imposing himselfas arbiter of his removal
proceedings, rather than allowing the cese to be assigned to an Immigration Judge on a random basis
according tothe method routinely cmployed by the Arlington Immigration Court, hesidestepped the proper
regulatory procedures. The respondentasserts thai the Chief Imimigration Judge’s actions raise such
serious due process concerns that the respondent was deprived of a fair hearing.

In support of his argument, the respondent points to cases which note that one tool to help
cnsure faimess and impartiality in judicial proceedings is the assignment of cases to available judgeson
a random basis, See Beatty v, Chesapeake Cir,, Inc., 835F.2d 71,75 n.1 (4" Cir. 1987) (Murnaghan,
C.J.,, concurring) (“One of the cowst's techniques for promoting justice is randomly to select panel members
{o hear cases,”). However, the respondent has pointed to no statute, regulation, or case law which
affirmatively requires the random assigninent of an Immigration Judpe in removal proceedings, or
which strips the Chief Immigration Judge of the authority to assign a specific case. Indeed, at least
one federal court has expressly concluded that random assignment is not required to satisfy the standard
ofimpartiality, stating that *[a]ithough random assignmentisan important innovation in the judiciary,
facilitated greatly by the presence of computers, it is hot s necessary component to a judge’s impartiality.
Obertv. Republic W. Ins., 190F Supp.2d279,290-91 (D.R.1. 2002). Moreovet, the respondent himself
acknowledges that random assignment is not “mandatory, but that it is appropriate given the history and
circumstences of this unique case.” Respondent’s Br. at 25. As discussed above, the Chief Immigration
Judge had previously presided overa Holtaman Amendment case, had published an articlein that area of

¢ The Chief Immigration Judge jssued three separate written decisions in this case.
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law, and was not burdened with an overcrowded docket, For these Teasons, and because there is no
authority mandating the random assignment of the respondent’s removal proceedings, we reject the
respondent’s argument on this point,

D. Establishing Facts Relating to Removability by Collateral Estoppel

The respondent next argues that the ChiefImmigration Judge improperly applied the doctrine of
collateral estoppel. In his June 16, 2005, decision, the ChiefImmigration Judge applied coliteral estoppel
with respect 1o all but onc of the allegations in the NTA. Therespondentarpues thatcollateral esioppel
cannot be applied to the present case because the respondent did not have a ful] and fair opportunity to
litigate the issues on which the ChiefImmigration Judge granted the government’s collateral estoppel
motion. We disagree.

The doctrine of collateral estoppel, or issuc preclusion, provides that “once an issuejs actually and
necessarily determined by a court of competentjurisdiction, thatdetenninaﬁmisoonnlusivcinsuhsequem
suits based ona different cause of action involving a party to the prior Jitigation.” Hammerv. INS, 195
F.3d 836, 840(6™ Cir. 1999), quoting Montana v. United States, 440 U.S. 147, 153 (1979). lnacase
involving the Board of Immigration Appeals, the United States Court of Appess for the Sixth Circuit
decided that the doctrine of collateral estoppel applies only when 1) the issue in the subsequent fitigation
isidetitical to that resolved in the earlier litigation; 2) the issue was actually Iitigated and decidedin the prior
action; 3) theresolution of the issue was necessary and essential to ajudgment on the merits in the prior

'fitigation; 4) the party to be estopped was a party to the prior litigation (or i privity with such aparty); and
5) the party to be estopped had a full and fair opportunity to litigate the issue. Jd. at 840 (citations omitted);
see also Matter of Fedorenka, 19 1&N Dec. 57, 67 (BIA 1984) (holding that an alien’s prior
densturalization proceedings conclusively established the *ultimate facts” ofa subsequent deportation
proceeding, so long as the issues in the prior suit and the deportetion proceeding arose from “virtually
jdentical facts” and there had been “no change in the controlling law.™).

1. The Respondcnt’s Collnteral Es{oppel Argument Regarding the Trawniki Card

The respondent’s first collateral estoppel argument centers around the sipnature on the German
Dienstauswels, or Service Jdentity Card, identifying the holder as guard number 1393 at the Travniki
Training Camp. The Trawniki card also identifies the holder by name, date of birth, and other information,
and containsa signature in the Cyrillic alphabet that transliterates to “Demyanyuk. Exh, 5B, FOF 2-19.

Ineach tria} the respondent argued, unsuccessfully, that the Trawniki card did not refer to him. In 1987
the respondent faced acriminal trial inlsrael. During that trial, the respondent of fered the testimony of Dr.
Julivs Grant, 2 forensic document examiner who claimed that the signature on the Trawniki card was not
‘made by therespottdent. Inresponse, thelsraeli government elicited testimony from Dr. Gideon Epstein,
the retired head of the Forensic Document Laboratory at the former Immigration and Natwalization
Service. Inhis testimony, Dr, Epstein rejected Dr. Grant’s conclusions regarding the signature on the
Trawniki card, pointing out specific flaws in his testimony. SeeExh, 17M. The respondent’s attorney
cross-examined Dr. Epstein, but did not question him about his critique of Dr. Grant's testimony, The
Israeli court rejected Dr., Grant’s conclusions regarding the Trawniki cacrd. Exh. 17G at 95-96.

12
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..+ Inrejecting the respondent’s claim that he was not the person named on the Trawniki card, the
denaturalization court found that Dr, Grant’s testimony in Israel was *“not seliable or credible™ and citeda
portion of Dr. Epstein’s testimony. Exh. 5B, FOF 22. Therespondent subsequently filed aseries of post-
trial motions and an initial briefin support of hisappeal to the United States Court of Appeals for the Sixth
Citcuit, none of which mention bis prescnt allegation that Dr. Epstein testified falsely and that the district
court improperly relied on the testimony of Dr. Epstein in disregarding Dr. Grant’s testimony.

Therespondent first raised the issue of Dr. Epstein’sallegedly false testimony in areply brief filed
during the pendency of his appesl to the United States Court of Appeals for the Sixth Circuit,
Respondent’s Br. a1 30. The Sixth Circuit refused to consider the issuc and granted the government's
motion 1o strike his reply briefon the ground thatissues saised for the first time on appeal are beyond the
scope of the cowt’s review. See 367 F.3d at 638. The Sixth Civcuit also commented on the lack of
cvidence or legal support offered with respect to the respondent’s arguments regarding Dr, Epstein’s

- testimony. Specifically, the Courl nioted that the respondent “cannot raise allegations in the eleventh hour,
without evidentiary or Jegal support, as "“issues adverted to [on appeal] in a perfunctory sanner,
unaccompanied by some effort at developed argumentation, are deemed waived...." Demjanjuk 367,
F.3d at 638 (citations omitted).

We reject the respondent’s argument that he did not have a fair opportunity to litigate his claims
regarding the Trawniki card. The respondent knew (or should have known) all pertinent facts at the
completion of Dr. Epstein’s direct examination. However, he did not raise any objection concetning Dr.
Epstein’stestimony during cross-examination, nor did he object to this testimony in his first post-triel
motions. Even when the respondent appealed his case to the United States Court of Appeals for the Sixth
Circuithefailed to question the teslimony of Dr. Epstein in hisinitial brief. It was only in areply briefthat

. hefinally raised thisissue. Atthat late poini in the proceedings, and given what the Sixth Circuit found to
be adearthof evidentiary or legal support, the Court found that the respondent had waived his opportunity
to raise a new argument and granted the govemment's motion to strike his brief,

Collateral estoppe] requires only that a party had a full and fair epportunity to litigate relevant issues
during theearlier procecding. A litigant carmotavoid collateral estopped if, solely through the litigant’s own
fault, an issue was not raised or evidence was not presented. See generally, N. Georgia Elec.
Membership Corp., 989 F.2d 429, 438 (11* Cir. 1993); Blonder-Tongue Laboratories, 402 U.8.313,
333 (1971) (collateral estoppel doesnot apply ifthe litigant, through no fault of his own, is deprived of
crucial evidence or witnesses). In the present case, the respondent was not prevented from raising his
concems about Dr. Epstein during the denaturalization case—rather, he simply failed to do so until it was
tao late. See Demfanjuk 367, F.3d at 638 (citations omitted); see also United States v. Crozier, 259
F.3d 503, at 517 (6" Cir, 2001) (citations omitted) (noting that the Sixth Circuit generally will not hear
jssues raised for the first time in areply brief), Because the respondent hiad a fair opportunity to litigate his
claims about Dy, Epstein®stestimony but did not do so, he waived those claims in the denaturalization case
and is barred ffom raising them here.

13
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* 2. The Respondent’s Cuollateral Estoppel Argument Regarding Certain Documents

Therespondent’s second collateral estappel argument centers around the difficulty he experienced
obtaining certain documents inhis denaturalization proceedings. He atguesthat the govermment’s case
against him was founded on documents, mostof which had been supplied to the govertunent by the former
Soviet Union or by states fonmed from the former Soviet Union, and that his ability to obtain other
documents from the files from which the govemment’s documents came was limited or non-existent. He
arguesthat herelied onthe U.S. Govemment to help him retrieve doctments held by the government of
Ukraine, and the failure of the U.8. government to aggressively pursue these documents “cffectively denied
[him] a fair opportunity to litigate his case.” Respondent’s Br. at 36. We disagree.

The respondent first learned of the existence 0fa KGB investigative file that contained materials
pertaining to him, i.¢., Operational Search File No. 1627 (“File 1627"), in May 0£2001. OnMay 14,
2001, the respondent filed an emergency motion for continuance of the trial date in whick ke
alleged “discovery abuse” by the govemment. Exh. 5G, docket entry 109. Two days later, he fileda
supplemental bricfin support of that motion, in which he raised issues about the contents of File 1627. 1d.
docket entry 110.

OnMay 21,2001, therespondent filed a second emergency motion seeking to conduct additional
discovery relating to File 1627, Exh. 5G, docketentry 112;NOA Attachment D. The respondent sought
1o depose both U.S. and Ukranian officialy, and to obtain the contents of any investigative files inthe
possession of Ukranian authorities relating to the respondent or his cousin, Ivan Andreevich Demjanjuk,
“if necessary with the essistance of the United States government.” NOA Attachment D, OnMay 22,
2001, the district court denicd the respondent’s motion to continue the trial date, but granted his motion
for discovery in part and permitted hitn (0 seek the investigative files. NOA Attachment E.

Two days later, at the respondent’srequest, the Director of the Justica Department’s Office of Special
Investigations(*OSI") sent a Jetter to Ukranian authorities making what he termed a *'very urgent request”
for “copies of the completc contents” of File 1627. NOA Attachment F. The letter requested that
Ukranian authorities advise OS] “tomorrow™ as to whether File 1627 had been found and was being
copied, and when the copies could be expected at the U.S. Embassy inKiev. /d. The letiernotes that the

Directorof OS] telephoned the Ukranian Embassy in Washington and personally discussed thematter with
Ukranian officinls shortly before the letter was faxed to the embassy. Jd

Despite the urgent nature of OS1"srequcest, the Ukranian Government did not respond for more than
2motths. Inaletterdated July 27,2001, a Ukranian official informed the U.S. government that “[iln the
Directorate of the Security Service in Vinnytsya Oblast there is in fact an Operational Search File No.
1627, which deals with the course of the investigative work pettaining to .M. Demyahyuk.” NOA
Attachment Q. The letter made no reference to the availability of copies or othieraccess to the contents
ofthe file. Instead, the Jetter indicated that some 585 pages of material had been sent to Moscowin 1979,
Jd. The U.S. govemnment submitted a copy of this letter to the respondent and to the court, logether with
acomplete English translation and a cover letter on August 17, 2001 — afier the trial but some 6 months
before the district court rendered a judgment against the respondent. Jd There is no evidence that the
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respondent thercafter attempted to obtain copjes of this material or that he sought to have the U.S.
government assist in obtaining such copies,

OnFebruary 21,2002, 6 months after the respondent received a copy of the July 27, 2001, letter from
a Ukranian official, the district court entered a judgment revoking the respondent’s paturalized U.S.
citizenship. On March 1,2002, the respondent filed a comprehensive post-judgment motion askingthe
court toamend its findings, alter or amend the judgment, grant a new trial, and/or grant refiefunder Fed.
R. Civ. P. 60(b). Exh. 5G, docketentry 171. At that time, the respondent was fully aware of the U.S.
govemment’s efforts to obtain File 1627 and the Ukranian government’s response, and he had no reason
to believe that the government had made further effortsto obtain the file. In thismotion therespondent did
not raisc the issve of the government’s efforts o obtain File 1627,

Therespondent filed an appeal from the denaturalization judgmett with the United States Court of
Appeals for the Sixth Circuit on May 10, 2002. Again, he did notralse any issuerelatingto File 1627
in either his initial brief or his reply brief, On February 12, 2003, the respondent filed a second post-
judpment motion pursuant to Fed. R. Civ. P, 60(b), and again did not raise any issue with respect
to File 1627. Hismotion was denied by the district court, and his appeal from that decision was dissnissed.
Exh. 170.

The respondent’s removal proceedings were commenced in December 2004. On February 25,2005,
the govemment moved toapply collateral estoppel tothe findings and conclusions in the denaturalization
case, Therespondent didnot raiseany issuerclating to File 1627 in his bricf opposing the government's
motion, and the Chief Immigration Judge granted the motion on June 16, 2005. Exh. 14,

While there is no provision for discovery in the course of removal proceedings, the Government
vohmtarily provided various documents on July 22,2005, at the respondent’s request. One suchdocument
wasa May 31,2001, e-mail from Evgeniy Suborov, an employee of the U.S. Embassy in Ukrains, to Dr.
Steven Coe, a governmentstaff historian. NOA Attachment1 (“the Subotov e-mail™). The Suborov e-mnail
states that File 1627 contained a large number of pages (585 of which apparently had been sent to
Moscow). Despite receiving the Suborov e-mail on July 22, 2005 —some 5 months before the Chief
Immigration Judge entered his final ordler, the respondent did not request that the Chief Immigtation Judge
reconsider his decision granting collateral estoppel, nor djd he reise any issue relating to File 1627 before
the ChiefTmmigrationJudge in any other context. On January 23,2006, the respondent filed aNatice of
Appeal with the Board, in which he raised his claims regarding File 1627 for the first time in the course of
his removal proceedings.

Iis well-established that appellate bodies ordinarily will not consider issues that are raised for the first
time on appeal. E.g., Am. Trim L.L.C. v. Oracle Corp., 383 F.3d 462, 477 (6% Cir. 2004) (citations
omitted) (noting that the appeals court would not consider an argument raised for the first time in areply
tbrief). Consistent withregulatory limitsonthe Board’s appellate jurisdiction, the Board bas applied this
rule to legal arguments that were not raised before the Immigration Judge. Matter of Rocha, 20 1&N Dec.
944,948 (BIA 1995) (citations omitied) (INS waived issue by failing to make timely objection). See also
8 C.F.R. § 1003,1(b)(3) (Board’s appellate jurisdiction in removal cases is limited to review of decisions
by an Immigration Judge). Inaddition, the Board “will not engage in fact finding in the course of deciding
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appeals,” 8 C.F.R. § 1003.1(d)(iv), and aparty may not “supplement” the record onappeal. Matter of
Fedorenko, supra at 73-74,

Despite having a full and fair opportunity to pursuc his concems regarding File 1627 during his
denaturalization proceedings, the respondent elected not toraise any issues relating to File 1627 in his Sirst
post-trial motion, his direct appeal, and his subsequent motion for relief from judgment. Moreover,
although the respondent filed numerous pleadings with the ChiefImmigration Judge and appeared before
him on two occasions, ke never: 1) mentioned File 1627;2) made his own efforts to examine or obtaina
copy of the file; or 3) claimed that collateral estoppel should be denied for reasons relating to the file. For
these reasons, we find no errorin the Chief Immigration Judge’s decision toapply collateral estoppel in this
case, and we reject the respondent’s argument that he was denied a fair oppostunity to litigate his case,
Becausche did havethe opportunity to raisc his claims regarding File 1627 below, we conclude that those
claims have been waived and we will not consider them now for the first time on appeal.

Wereject the respondent’s claim that he could not have raised the issue of File 1627 earlierand that
“newinformation” came to light after the Chicf Immigration Judpe granted the govemment's motion for
collateral cstoppel in June 2005. As of August 17, 2001, the respondent was aware that File 1627
contained a large number of pages, only a few of which had been provided to the U.S. Government. He
was also fully aware of the U.8. Government’s written and telephonic efforts to obtain a completecopy
ofthe file forhim and the Ukranian government’sresponse. Therefore, the documnents the respondent
seeks to rely on as "new information” (Respondent’s Br. tabs J, K and L) simply confirm what the
respondent knew or should have known long before his citizenship was revoked and the removal case
began. Forall of these reasons, we agree with the Chief Immigration Judge’s conclusion that the facts
established in the denaturalization case are conclustvely established in his removal proceedings (thereby
rendering the respondent removable as charged) by operation of the doctrine of collateral estoppel.

E. Deferral of Removal under the Convention Against Tortare

Finally, the respondent argucs that the Chief Immigmtion Judge etred in denying his application for
defcrral of removal underthe Convention Against Torture, A person seeking defenal of removal must
prove that itis more likely than not that he or she would be tortured ifremoved 1o a particular country.
8 C.F.R. §§208.16(c)(2)and 208.17(a). Itisnotsufficient for an applicant to claim a subjective fear of
torture, rather, the applicant must prove, through objective evidence, that he or she is likely to be tostured
in a particular country. Matter of J-E-, 23 1&N Dec. 291, 302 (BIA 2002). For purpoges of the
Convention Against Torture, “torture” is defined as “uny act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person” for a specific purpose, such as extracting a
confession or punishing the victim. 8 C.F.R. §208.18(a)(1). To qualify astorture, the act must also be
inflicted “by or at the instigation of or with the consent or acqujescence of a public official or other person
acting in an official capacity,” ata time when the victim Is in the offender’s “custody orphysical control.”
8 C.F.R. §5208,18(a)(1) and (6). “Torture j5 an extreme form of cruel and inhumane treatment and
doesnotinclude lesser forms of cruel, inhumane, or degrading treatment or punishment....” 8 C.F.R.
§ 208.18(»)(2). Moreover, “[an act thai results in unanticipated or unintended severity of pain
apd suffering is not torture.™ 8 C.F.R. § 208.18(a)(5).
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Thethrust of therespondent’s claim fordeferral is that: 1) the United States Government createda
widespread public perception that he is responsible for crintes committed against Jewish prisontrs by “Ivan
the Terrible” at the Treblinka death camp; 2) the United States will enicourage Ukraine to arrest, detain,
and prosecute him ifhe is removed to Ukraine; 3) it is“irational” to believe that the Ukranian government
will not comply with such requests; 4) many prisoners in Ukraine are subjected to mistreatment and/or
torture; and 5) the respondent is especially “vulnerable” to mistreatment and torture because of his age.
Indenying the respondent’sapplication, the Chi=( Immigration Judge concluded that the respondent failed
toprovethreckey facts: {)thatasaresult ofthe govemment's previous assertion that he was “Ivanthe
Terrible” (an assartion that the government hias not mede in more than a decade), he is likely to be
prosecuted if removed to Ukraine; 2) that if prosecuted, he is likely to be detained; and 3) that if
prosccuted and detained, he is likely to be tortured. :

The Chief Immigration Judge relicd on numerous exhibits showing that Ukrains has not charged,
indicted, prosecuted, or convicted a single person for warctimes corynitted in essociation with the Nazi
governinentof Germany, despite having numerous opportunities to do so. CIY Deferral Dec. at 10 (citing
Exbibits 35t 1-2, 36, 37A at 15-22, 37C, 37G, 37H). Moreover, we nots that the respondent stipulated
tliat several Ukranian nationals who assisted in Nazi persecution had not been indicted or prosecuted, nor
bad Uktaine requested their extradition, despite the U.S. government’s efforts to encoursge Ukraine todo
30, Exh. 35 §§ 1-20. Wereject the respondent’s speculation that because of his notoriety , his case is
markedly different from others who have been returned to Ukraine. Iustead, the State Department’s
advisory opinion letter” rebuts this claim by expressing the opposite opinion: that the governmentof Ukraine
is“very unlikely” to mistreat  “high-profile individual[l" such as therespondent. Exls. 39A and 45. Far
thesereasons, and given the sbsence of any evidence of a Nazi war criminal facing prosecution in Ukraine,
the respondent’s speculative argumentis not persuasive. Therefore, woagree with the Chief Immigration
Judge that the respondent failed to establish that he is likety to be prosecuted if removed to Ukraine.

We also agree with the ChiefImmigration Judge’s finding that the respondent has not established that
he islikely to be detaincd even in the unlikely eventthuthe is prosecuted in Ukraine, Assetforthinthe
stipulations between the parties, Ukranjan law allows for pre-trial release of criminal defendants, and large
mimbersof Ukranian cximingl defendants are released from custody while awaiting trial. CIJ Deferral Dec.
at 11 (citing Exh. 35).

7 We rejectthe respondent’s argument that the State Department’s advisory opinionis inadmissible. In
thisregard, we note that the Pederal Rules of Evidence donot apply in immigration court proceedings.
Becausethe letter from the State Department is probative and its use isnot unfair to the respondent, we
find no error in the ChiefImmigration Judge’s consideration of the letter. See Matter of K-§-, 201&N
Dee. 715, 722 (BIA 1993) (relying on State department advisory opinion letter as“expen™ evidence);
Matter of Ponce-Hernandez, 22 1&N Dec. 784, 785 (BIA 1999) {noting that the test for edmissibility
of evidence is whether the evidence is probative and whether its uge is fundementally fair so astonot
deprivethealien of dueprocess); 8 C.F.R. §§ 1208.11(e)and (b) (the State Department may providean
assessment of the acouracy of an applicant’s claims, information about the treatment of similarly-situated
persons or “[s]uch other information as it deems relevant”),

7
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Finally, we agree with the ChiefImmigration Judge's finding that although conditions in Ukranian
prisonsmay be harsh, itis unlikely that the respondent would be tortured if detained. In this context we
note that the evidence of record indjeates that the govemment of Ukraine has permitted intermational
monitoring ofits prisons and has engaged inimprovement efforts. CLJ Deferral Dec. at 12(citing Exhs.
39A and 45). Morcover, we note that even if the respondent were to face harsh prison conditions
in the unlikely event that he faces detention, generally harsh prison conditions do not constitute torturc.
See Matter of J-E-,23 I&N Dec. at 301-04; see generally, Alemuv. Gonzales, 403 F.3d 572, 576 (8%
Cir. 2005) (noting that substandard prison conditions arenot a basis for reliefunder the Convention Against
Torture unless they are intentionally and deliberately created and maintained in order to inflict torture);
Auguste v. Ridge, 395 F.3d 123, 152-53 (3" Cir. 2005).

Based onour revicw of the evidence of record, we conclude that the findings of the Chief Tmmigration
Judge are teasonable and permissible conclusicns to draw from the record and that none of: thefindings
isclearly erroneous. 8 CE.R. § 1003.1{d)(3)(F). Simply put, the respondent’s arguments regarding the
likelihcod of torture are speculative and not based on evidetice in the record. See Matter of J-F-F-,
23 1&N Dec. 912, 917 (A.G. 2006) (applicant failsto carry burden of proofifevidence is speculative or
inconclusive). Therefore, we reject therespondent’s arguments, and conclude that the Chiefimmigration
Judge correctly decided that the respondent failed to prove that he is likely to be prosecuted in Ukraine;
thatif prosecuted, heisJikely to be detained clther priortotrial orasaresult of a conviction; and, thatif
prosecuted and detained, be js more likely than not to be tortured.

1Y, CONCLUSION

After reviewing the record, we find no error in the ChiefImmigration Judge's thres decisions from
which therespondent appeals. Weconclude that the ChiefImmigration Judge correctly found that the
sremovable as charped and ineligible for any form of relicf from removal. Moreover, wereject

the argumentsraised by therespondent onappeal. For these reasons, the following order shall be entered,

ORDER: The appeal is dismissed.

A
f

'OR THE BOARD

18

02 G529 908 €01 'ON K44 %31140,814910 Y16 Hd bb:20 NHL 8002-1a-080






ATTACHMENT NO. 2

DENIAL OF ADMINISTRATIVE STAY
OF REMOVAL



Qffice of Detention and Removal Opermitions
Cleveland Ohio

U.S. Department of Homeland Security
1240 E. 9® Strect, Room 535

Cleveland, Ol 44199

U.S. Immigration
and Customs
Enforcement

April 3, 2009

John H. Broadley, Esq.

John H. Broadley & Associates, P.C.
Canal Square

1054 Thirty-First St,, N.W,
Washington D.C. 20007

Re: John Demjanjuk, AO8 237 417
Dear Mr. Broadley:

This letter is in response to your client’s, Mr. John Demjanjuk, A08 237 417, submission of
ICE Form 1-246, Application for a Stay of Deportation or Removal (Application), ! with U.S.
Immigration and Customs Enforcement (ICE), Office of Detention and Removal Operations
(DRO), on April 1, 2009. The Application requests that ICE stay Mr. Demjanjuk’s removal
from the United States for one year because it “would not be *practicable or proper’” under 8

- CF.R.§241.6 dueto his current medical condition. He further claiins “urgent humanitarian
reasons” under 8 C.F.R. § 212.5 in support of his Application on the ground that his removal,
followed by the Federal Republic of Germany (FRG)’s arrest, detention, and confinement
pending trial, would be “such stressful events” that would amount to “inhuman and degrading
treatment to myself and my-family.”

As you are aware, Mr. Demjanjuk has exhausted his administrative and judicial remedies to
review his removal from the United States under INA § 237(a)(4)(D), 8 U.S.C.

§ 1227(a)(4)(D) (inadmissible st time of entry or adjustment of status under INA

§ 212%&)(3)(]3)(1). 8 U.S.C. § 1182(a)(3)(E)(i) {participated in Nazi persecution); INA

§ 237(2)(1)(A), 8 U.S.C. § 1227(a)(1Y(A) (inadmissible at time of entry or adjustment of status
under §§ 10 and 13 of the Displaced Persons Act, 62 Stat. at 1013 (1948)); and INA

§ 237(a)(1)(A), 8 U.S.C. § 1227(a)(1)(A) (inadmissible at time of entry or adjustment of status
under § 13(a) of the Immigration Act of 1924, 43 Stat. 153 (1924)). He therefore became
subject to removal to Ukraine, Poland, or the FRG. See INA § 241(a), 8 U.S.C. § 1231(a).
The FRG has agreed to accept him and on March 10, 2009, issued an arrest warrant for him,
alleging that he was an accessory to 29,000 counts of murder as a guard at the Sobibor

extermination camp from March to September 1943,

! Your March 31, 2009 cover lctter requests that ICE waive the requircments that Mr. Demyjanjuk file his
Application in person and pay the $155 filing fee. Please be advised What the INA regulations prescribe that an
applicant “secking a fee waiver must file his or ler affidavit, or unswotn declzration made pursuant to 28 U.S.C.
1746, nsking for permission lo prosecule without payment of fec of the application, . . . and stating that he or she
is entitled to or deserving of the benefit requested and tic reasans for his or her inability to pay.” 8 C.F.R

§ 103.7(c)(1). Although your client has not substantiated his inability to pay the feo, the agency agrees to whive
his sppearance and the prescribed remittance.



Application for Stay
Page 2 of 2
April 3, 2009

On April 2, 2009, an ICE Division oflmmiﬁation Health Services (DIHS) physician
conducted a tghysical examination and concluded that Mr. Demjanjuk is medically stable to
travel from the United States to the FRG. A DIHS lphysicim and nurse will be available to
assist him during the flight. Medical personne! will monitor his medical condition while en
soute from Cleveland, Ohio, to Munich, FRG.

In summary, after reviewing Mr. Demjanjuk’s Application and DIHS’s assessment of his
ability to travel in light of the factors enumerated in 8 C,F.R. § 212.5 and INA § 241(c)(2)(A),
8 U.S.C. § 1231(c}2)(A), | have concluded that your client can safely fly from the United
States to the FRG. Accordingly, his Application is denied and no stay of removal will be
granted. Please note that a denial of a request for a stay is not subject to administrative or
Judicial review. 8 C.F.R. § 241.6(b) (“[denial . . . ofa reguest for a stay is not appealable”);
Moussa v. Jenifer, 389 F.3d 550, 555 (6 ° Cir. 2004) (field office director’s discretionary
decision “is thus unreviewable by [the Court of Appeals.]”). Please contact Supervisory
Detention and Deportation Officer Charles Winner at (216) 535-0364 if you have any further
questions,

Sinctrely,

Vincent Zlausen
Field Office Director

cc: John Demjanjuk
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A Jew Who Beat Jews in a Nazi Camp Is Stripped of His
Citizenship

By ROBERT 0. McFADDEN

ishod: Fridoy, Fabnsary 5, 1038

A Polish-born Jew accused of wartime atrocities surrendered his B
United States citizenship before a Federal judge in Brooklyn yesterday ~ PRt
and admitted that he brutalized Jewish prisoners in a Nazi forced- REPRINTS
labor camy and Jater entered this country illegally. SHARE

But under an agreement with the Justice Department, the 77-year-old

Brocklyn resident, Jacob Tannenbaum, will not be deported - an action the Government
had sought for a year - because doctors for both sides agreed that his age and failing health
would make it life-threatening.

Mr. Tannenbaum, who apparently suffered a stroke last August while testifying in the case,
acknowledged yesterday that he had beaten fellow priseners, even out of the presence of
Nazi guards, while serving as a kapo, or inmate overseer, at the Gorlitz concentration camp
in what is now East Germany in 1944 and 1945.

He also acknowledged the Government's main deportation charge, that when he entered
this country in 1949 he lied about his background, concealing that he had been a kapo in a
camp and had participated in acts of persecution. Only three other Jews had been accused
by the United States of war crimes, all in the 1950's, but none were deported.

*I think frankly that this was a fair resolution of the case,” Neal M. Sher, director of the
Justice Department’s Office of Special Investigations, which brought the case, said after
Judge I. Leo Glasser of Federal District Court signed an order stripping Mr. Tannenbaum
of the citizenship he had held since 1955,

“It's the best sclution for all concerned,” said Mr, Tannenbaum’s attorney, Elihu $. Massel.
"It will also avoid a truly ghastly trial, in which Jews would have had to testify against Jews,
none of whom really want to remember."

Elan Steinbery, the executive director of the World Jewish Congress, said in a statement
that his organization "feels that the Justice Department handled a very sensitive matterin a
most fair and equitable way, insuring that justice was applied in a firm but proper manner.”

The case of Mr. Tannenbaum had provoked what many war-crimes experts and Jewish
leaders called deep complexities and passions, raising such questions as why a Jew would
have collaborated with the Nazis, whether the persecuted can also be the persecutor and
how such questions can be answered more than 4¢ yeors after the fact.

Some Jewish leaders, while disavowing sympathy for any collaboration with the Nazis,
drew distinctions between those who volunteered to help the Nazis and these who thought
they were saving their own lives by coaperating, often with the intention of easing the
brutal life of fellow prisoners.

@Times - Inside NYTimes.com by E-Mall
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hitp:/fwww.nytimes.com/1988/02/05/nyregion/a-jew-who-beat-jews-in-a-nazi-camp-is-strip... 4/7/2009
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Kapos - frotn the German word Lagerkapo, or camp captain - were appointed by the S5,
hich supervised the cam d enjoyed special privileges such as batter food, clothing
nd hog E%%Mpﬂﬂwd the work of other inmates,

According to members of his family, Mr. Tannenbaum, a retived dairy worker with three
children who has lived in Brighton Beach for almost 40 years and has been a respecied
member of a synagogue, was born in Sieniawa, Poland. Conscripted into the Polish Army,
he was sent to three Nazi cemps during World War I1.

After some time in a Polish camp in 1942, he was sent with other relatively healthy
prisoners to the forced-labot camp in Galicia, where his Nazi captors blinded him in one
eye and severely injured his back in a beating.

Finally, for eight months in 1944 and 1945, he served as a kapo in Gorlitz, supervising
1,000 prisoners who worked there in an armaments factory. His children have sald that, far
from persecuting Jews, Mr. Tannenbaum - the sole wartine survivor of a family of 12 -
protected fellow prisoners from far worse treatment by Nazi officers, Admitted All
Allegations ’

But the Government, relying on what it called eyewitness accounts of camp survivors now
Living in the Uniled States and Israel, accused Mr. Tannenbaum in a detailed complaint of
"brutalizing and physically abusing prisoners” and of sometimes doing so "ontside the
presence of German S5 personnel.”

Mr. Sher, of the Office of Special Investigations, said yesterday that Mr. Tannenbaum had
“admitted each and every allegation in the complaint, specifically that while he was a kapo
he engaged in physical abuses against prisoners even outside the presence of Germans.”

A verslon of this articte appeared in prit on Friday, Febtuary 8, 1968, Moro Articlan InN.Y. / Raglon >
on section B pags 1 of the Now York editen.
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Demjanjuk File No. A 08 237417

In remaval proceedings

S L W .

CERTIFICATE OF SERVICE
I hereby certify on that April 7, 2009 I caused a copy of the foregoing EMERGENCY
MOTION TO STAY REMOVAL to be served on the District Counsel of the Department of
Homeland Security (ICE) by hand delivery at:
Office of Chief Counsel, DHS/ICE

1240 East 9" Street, Room 585
Cleveland, Chio 44199

and on the Office of Special Investigations which has handled the case before the Board by hand

delivery of a copy thereof to:

El Rosenbaumm? MS"?
Director f:?f:'%
Office of Special Investigations i
1301 New York Avenue, Suite 200 2ED —
Washington, D.C. G T,
i 0
e
5 fad
‘J J’g-v m <o
John Broadley d‘

Dated April 7, 2009

_ ? Counsel has been informed that Stephen Paskey who formerly acted on behalf of the
Office of Special Investigations has left the Department of Justice.

7
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John H, Broadley

John H. Broadley & Associates, P.C.
1054 31" Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Pemjanjuk File No. A 08 237 417

In removal proceedings

e R T S

RESPONDENT’S MOTION FOR LEAVE TO FILE REPLY



Respondent, by his undersigned attorneys, hereby moves the Board for leave to file a
brief reply to the Government’s Opposition to his Motion to Reopen and Motion for Emergency
Stay.

The government has presented two arguments which may be misleading relating to the
double jeopardy issue and to Mr. Demjanjuk’s medical and physical condition. The reply

addresses those arguments succinctly,
Respectfully submitted,

JOHN DEMJANJUK

<1 7
By: \\
One of his attorneys

John Broadley

John H. Broadley & Associates, P.C.
1054 31* Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum.mit.edu
Dated: April 9, 2009



PROOF OF SERVICE

1, John Demjanjuk, Jr., hereby declare under penalty of perjury pursuant to 28 U.S.C.
1746 that on this 9" day of April 2009 ! caused copies of the foregoing Respondent’s Reply to
Government Opposition and Respondent’s Motion for Leave to File Reply to be served on:
Eli Rosenbaum
Director, Office of Special Investigations
1301 New York Avenue, NW Suite 200
Washington, D.C. 20530
AND
Office of Chief Counsel, DHS/ICE

1240 East 9™ Street, Room 585
Cleveland, OH 44199

By Federal Express overnight service.

Signed April 9, 2009 m
gned Ap .




John H. Broadley

John H. Broadley & Associates, P.C.
1054 31" Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

In the Matter of John Demjanjuk File No. A 08 237 417

In removal proceedings

RESPONDENT’S REPLY TO GOVERNMENT OPPOSITION TO
MOTIONS TO REOPEN AND FOR EMERGENCY STAY



1. Double Jeopardy

The government argues (Opposition at 17-18) that the Israeli Supreme Court did not
acquit Mr. Demjanjuk of complicity in crimes at Sobibor. The government conveniently ignores
litigation that followed the Supreme Court’s reversal of Mr, Demjanjuk’s conviction,

The Isracli attorney general refused to bring charges against Mr. Demjanjuk based on
Sobibor actions for several reasons, one of which is that it would have required consent of the
United States under the doctrine of “specialty” in that an extradited person can only be tried for
the offense for which he was extradited, another was that it might offend the rule apainst double

jeopardy in that Sobibor was mentioned in the Israeli indictment, evidence was intraduced at trial

relating to Sobibor, and the attorney general himself argued on appeal that the court could find

Mr. Demianjuk guilty of offenses at Sobibor as it was covered in the indictment and adequate
proof was introduced at trial.

Under Israeli procedure, a-decision by the attorney general not to prosecute can be
reviewed in court. Ten petitions seeking to require the attorney general to prosecute on Sobibor
charges were filed and were heard by the Isracli Supreme Court sitting as a “trial” court. The
Isracli Supreme Court found that attorney general’s decision sound, including his concern about
double jeopardy:’

However, a number of other arguments put forward in favor of the
decision were not unreasonable. Among these was the possibility
that the 'double jeopardy’ rule would be infringed. The Attorney-

General's concemn in this regard was supported by the fact that
Demjanjuk's presence in the Sobibor camp had been mentioned in

! ‘The following quotation is from a summary of the Israeli Supreme Court’s decision
presented by the Israeli Ministty of Foreign Affairs. htip://www.mfa gov.i/MFA/Anti-
Semitism%20and%20the%20Holocaust/Documents%20and%20communiques/DECISION%20
OF%20ISRAEL%20SUPREME%20COURT%200N%20PETITION%20CONCE Site visited
4/9/09. Because of time constraints counsel has not been able to obtain an English version of the
court’s actual ruling.




the indictment and in other documents submitted as evidence in the
original trial and in the appeal. Moreover, the prosecution had
argued in the appeal that the Court could convict Demjanjuk of
offenses committed at Sobibor since these had been proved before
the Court, and the defendant had had an opportunity to defend
himself against these charges. Similarly, the presence of
Demjanjuk at Trawniki had also been considered by the Court.
We have attached as Attachment 1 copies of the relevant pages from the Israeli
indictment and also as Attachment 2 a copy of the Israeli Foreign Ministry’s summary of the

Supreme Court’s ruling on the petitions to try Mr. Demjanjuk on Sobibor charges.

2. Mr. Demjanjuk’s Medical Condition

The government quotes snippets of the medical reports submitted by respondent
presumably to undermine respondent’s contentions about his state of health. Interestingly, the
government does not comment on the video clip submitted illustrating Mr. Demjanjuk’s physical
condition while being examined by the government’s own doctor.

The Board will no doubt have observed the strange situation of “the dog that did not
bark.” The government, at great expense to the taxpayer, flew one of its own doctors to
Cleveland to examine Mr. Demjanjuk. The doctor did so. And the government has not shared
the doctor’s report on Mr. Demjanjuk’s condition either with the Board or with the respondent.
While the respondent has the burden of proving his case, the striking dbsence of the
government’s own medical report on his condition undermines entirely the government’s sniping
at his evidence by selectively quoting snippets of the medical reports. The government’s missing

medical report is a dog that did not bark but should convey a loud and clear message to the

Board.



Respectfully submitted,

JOHN DEMJANJUK

By:
One of his attorneys

John Broadley

John H. Broadley & Associates, P.C.
1054 31* Street NW, Suite 200
Washington, D.C. 20007

Tel. 202-333-6025

Fax 301-942-0676

E-mail Jbroadley@alum. mit.edu

Dated: April 9,2009
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TRARSLATION

In the District Court of Jerusalem ° Criminal Case L% Y, /8¢
{Special Panel)

STATE OF ISRAEL
by the State Attorney's Office
Ministry of Justice

29 Salaba-Din Street
Jerusalem

The Accuser

VEeTS5uUs

IVAN (JOHN), son of Nicholai, DEMIANJUX
Born at Dub Macharenzi, Ukraine, Soviet Uniom, on April 3, 1920
Lately residing in the State of Ohin, U.S.A.
At present in custody in Israel

The Accused

INDICTHENT

The Accused i3 hereby charged as followe:

Statesent of the Faets

A "OPERATION REINHARDT™

1. {a) High the rize of the Nazi Party to powver, the -persecution of the Jeus
became the official policy of Germany. Between 1933 and 1945 GCermany's
leaders developed this policy and carried it ocut in stages = begimming
vith wessures to lsolate and dispossess the Jews and culainating with

their anrnihilation in all territories subject to the rule or influence

of the Third Reich.

’

(b) The Nazis called this plan of annihilation the “Final Solution of the
Jewish Question in Europe.™

2. (s) On September 21, 1939, ghortly after Nazi Germany's invaeion of Poland,

the cormanders of the SS Einsatzgruppen (mobile killing units) were



\#) A szall group of S5 personnel, some hundred in number, were aesigned to
the covmand of CGlobocnik. The members of this group were to serve as
leaders o.f the death camps to be set up.under Operatfon Reinharde.
Between the years 1939 and 1940 these persommel hadispeciallzed in
wmurdering mentally i1l pergons in Germany In gas chambers specially

constructed for this purpose., This pregram was knoun at the time as

the “Euthanasia Program.”

14} In addition to these SS persoonel, Soviet prisoners-of-war, who had
expressed thelir readiness to serve the Naris, were recruited for
Operarion Reinhardt (hereinafter — the "auxiliaries™). The auxiliaries
were prepared for their tasks at the SS training camp st Trawniki and

some of them were later assigned to serve in the death camps.

{c) The suxiliaries played an essential role in the annihilation of the
Jewe; vithout them, the coowanders of Operation Reinhardt could not

have carried out their plam.

{1} Serving as ene of these auxiliaries was the Accused.




12.

(b)

(c)

Many of the auxiliaries vere sent to aerve in the Operation Reinharde

death cawps where they played a central role in the annihilation of the

Jewa, *
4
r
N *

’

During their training at the Trnw:lki Camp. at all times during their
G6tay at the Camp after conu:letion of' their trazln:l.ug: and even following
their assipnment to serwve oucside :he ‘Camp, the suxiliaries knew that
they were partners in the annibhilatioh of the Jewish people,

C. THE DEATR CAMPS OF OPERATION REINHARDT

In accordance with the plan formulated at Operation Reinhardt
Headquarters, three desth camps were built in Eastern Poland between

the wonths of Pebruary and July, 1942:

Belzec Camp

built in Galicia, some 40 kilometers north of Lvov, was planned to
annihkilate the Jews of the Krakow and Lvov d:ls:tricts and began

operating In March 1942,

Sobibor Camp

built in Centrsl Poland, east of Lublin, was planned to annihilace the

Jews of the Lublin district and began operating in April 1942,

Treblinka Cawp

built some B0 kilometers east of Warsaw, was planned to anpihilate the
Jews of the Warsaw and Radow districts and, later on, the Jews of the

Biglystok district; it bepan operating in July, 1942.



45.

‘6.

#;

G. THE REVOLT AND TRE DISMANTLING OF THE CAMP

On August 2, 1943 the surviving remmants of the work paerties revolted
against their oppressors. Many of those who revolted vere killed in the
uprising, while others escaped to the neighboring woods. A small pumber

of those who escaped managed to survive until after the War.

Shortly after the revolt, the gas chambers at Treblinka were operated -
for the last time. Aftervards, the SS personmel and the guxiliaries
dismantled the Camp's structures, wiped out the last Jews Temaining ip -
the Caxp, burned the documents relating to the Cawp, ploughed over

the land and set up 2 farm on the site.

+

TBE_AccUSED

WISTORY OF THE ACCUSED PRIOR TC RIS ENLISTHMENT IN THE S5 AUXILIARIES

47,

48.

49,

50.

The Accused wae born om April 3,.1920 in the village of Dub Macharenzi
in the district, vhich 1s today known as Kazatin and was foraerly knowm
as Samgorodok, in the Ukraine, U.5.5.R.

Prior to his call-up to the ammy, the Accused worked in the district as

a farmer and tractor operator.

-
!

In the winter of 1940-1941, the Accused was conscripted inro the Soviet

army and posted to ar artillery unit.

In 1941, during the fighting, the Accusad was injured fn his back by

shrapnel froz a2 shell and during the sutuem months of that year staved



St.

*

52.

53.

54,

35.

in various fromt~line hospitals until his recoevery. Thie injury left ;

scar on his back which remains to this day.
Following his recovery, the Accused was posted to another artillery
unit which, at the end of 1941, wae sent to the front in the Crimean

+

Peninsula.
At some date between his above posting and Hay 21, 1942, the Accused

was taken prisoner by the Germans in the battles in the Kerch area of

the Crimean Peainsula.

Following his capture, the Accused, together with other prisoners-of-
war frow the same battle area, was transferred to a prisoner-of-war
cazp at Rowno in the Western Ukraine, an arez vhich at that time was .

under the control of the German army.

I. THE ACCUSED'S EMLISTMENT IN THE S5 AUXILTARIES

At some date after the Accused's tranafer to the Rovno prisoner-of-var

" camp and no later than July 19, 1%42, the Accused was recruited to the

5§ auvxiliariee from the prisomer-of-war camp in which he was being held
and transferred to the Trawniki Training Caep.

On bis artival at Trasmiki, the Accused vas given Identicy No. 1393

and went through regular induction procecures, including receipt of an
identity card bearing his photograph and personal particulars. Ip this
Canmp, the Accused was trained to serve with the auxiliaries, who vere

to perform dutles within the framework of Operation Reinhards.



56.

57.

58.

39.

50.

61.

Ko later than the beginning of October 1942, the Accused was tranpa-
ferred to the Treblinka Death Camp, where he served with the §§

auxiliaries for some eleven months, {.e., at least until September

1943.

During this period, at a date close to March 27, 1943, the Accysed
gserved for a short time at the Sobibor Death Camp.

Ipoediately following his arrival at Treblinka, the Accused was
assipgned to Camp 2, where he carried out most of the acts described

below.

Je THE ACCUSED'S PART IN THE MASS MURDERS AT THE GAS CHAMBERS

The Accused played an essential and active role in all stages af the

annihilation of the Jews in the. gas cheobers at Treblinka.

The Accused used to stand at the entrance to the gas chambers, some-
tizes atmed with a sword or bayonet, sometimes with a whip or iron

plve. Whenever a group of naked Jews, coming from the Himmelstrasse,
would arrive at the vicinity of the gas chambers, the Accused would

r

force his victime into the chambers whilst tormenting them on their way

to their death.

With the weapons in his possession, the Accused stabbed his victims iIn
various parts of their bodies, tore pieces of flesh from their limha

ard icjuted them with great force. All this was done whilst the



77.

78.

79.

80.

LIS
>

L. THE CIRGUMSTANCES IN WHICH THE DEEDS WERE COMMITTED

In his cdeeds described above, the Accused displayed his hatred for

.members of the Jewish people. The circumstances prevailing in the Camp

and the powers with vhich the Accused was invested e;abled him to
express this hatred in all its intensity and te realize his intention
~ -

of annihilating the Jewish people by partieipating in their mass

nurder.

The Accused committed the deeds attributed to him in this Indictment in
1942 and 1943. These years were part of "the period of the Nazi regime"”

and “the period of the Second World War,™ as these terms arve defined in

the Nazi and Razi Collaborstors {Punishment) Law, 5710-1950.

The Accused committed the deeds attributed to him in this Indictment in
the General Government area of Poland, a territory that was subject ro
the rule of Nazi Germany and, as such, was regarded as “enemy country,"”

as this tero is defined in the said Law,

The victims of the deeds attributed to the Accused in this Indictment
wvere Jews who were persecuted by the Nazi regime and gre therefore to
be regarded as “persecuted peraons,” as this term is defined in the

sald Lawv.




sll

82.

a3.

84,

M. THE OFFENCES COMMITTED BY THE ACCUSED

In his deeds described above, the Accused — together with cther persons
= caused the deaths of hundreds of thousands of Jews with the {rmtention
of destroyinmg the Jewish People in whole or in part. By so doing, he

comaitted crimes agsinst the Jewish People.

In his deeds described above, the Accused = together with cther persons
- took part in the murder and annihilation of a civilian population. Ay

so doing, Ye committed crimes against humanity.

In his deeds described sbove, the Accused = together with other persons
= in a conquered tervitory, tock part im the murder of members of the
c¢lvilian populations of countries conquered by Hazi Germany. By so
doing, the Accused committed vu; crimes.

In his deeds described above, the Accused, with premeditated intent,
caused the death of persecuted persons as such. By so hoing. the
Acensad committed crimes against persecuted persons; had he carried out
those acts in Israel ‘territory, the Accused would have been guilty of

offences of murder under section 300 of the Penal Law, 5737-1977.

PROVISIONS OF TRE ENACTMENT UNDER WHICH THE ACCUSED TS CHARGED q

Crime against the Jewish people, an offense under section 1(a)(1},
as defined in section 1(b){1l) of the Nazl and Nazi Cecllaborators

{Tunispzent) law, 5710-1950,




Crime apainst humanity, an offense under sectfon 1(a)(2), as defined

in section 1{b) of the said Law.

~

War crime, an cifense under sectiorn 1{a)(3), 25 defined in section 1(H)

of the sald law.

Crimes against persecuted persons under section 2{f) of the said Law,

tegether with section 300 of the Peral Law, 5737-1977.

RAMES OF THZ PROSECUTION WITNESSES

1srael

+ Eliyshu Rosenberg

« Pinhas Epstein

. Sonia Levkowitz

« Yehiel Reickman

. Josef Czarny ~; -

6> Yakov Shwulewitz - .-+ 3% = F -

7. Shaleo Kohn '

B. Gustav Boraks .

9. Y. Beraks -

16. Dr. Yitzhak Avad, historian, Chairman of Yad Va~Shem === =

11. Miriam Radivker, former investigator with the Unit for the
Investigation of Hazi Crimes, Israel Police

12. Marcin Kolar, former fnvestigator with the Unit for the Tnvestigation
of Kazi Crimes, Tsrael Police

13, A. Kozlowski, former investigateor with the Unit for the Investigation
of HNazj Crimes, Isracl Police

14, Wolf Paluszewskl, forwer Investigator with the Unit for the
Investigation of Nazi Crimes, Israel Police

15. Michael Goléman, former investigator with the 06 Bureau, Isrnel Police

-

These witnesses will submit, inter alia, the statements of the Jate
Abratam Goldfarb, Fugen Turowski, Abraoham Lindwasser, and Georp
Rajprodskl, and reports from photo 3dentifications conducted with them.



e Assistant Commander Alex Tsh-Shalom, Watfonal Unit for Criminal
Investipation, Isrzel Pelice

!, Sergeant=Major Zvi Shalom Tamari, Natienal Unit for Crimina}
Ipvestlgation, Tstael Police

3. Inspector Izia Sobelran, National Unit for Criminal Investigation,

Isracl Folice

1. Chief Suvperintendent 7vi Aricl, National Unit for Criminal
Investigation, Isrnel Police

1. Superintendent A. Xaplan, National Unit for Criminal Investigation,
Iarael Police .

L. Dr. Shruel Xrakowski, Chief Archivist of Yad Va~Shem

i Bronka Klibanski, Yad VYa—Shen

3. Rehavat Arir, former Minister ¢f the Tsrael Legation in Poland

i Prof. Abrahewm Alsberg, State Archivist {vho will submit documents

and testimonies from Criminal Case 40/61, the State of Israel v.

A. Eichmann, of the District Court in Jerusalem)

3. Expert on military history

Peland

3. Franciszek Zabeckl

z, Jozef Xuzminzki - .

3. Z. Lukaszkiewicz, Judge-Investigator under the auspices of the Main
Comzisslon for the Investigation of Razi Crimes in Poland

Germany
Prof. Wolfzang Scheffler, historian
Tielge Crabitz, Senior Prosecutor in Ramburg
Daniel Simon, Director of the Rerlin Document Center
. Norbert Blazy, Senior Prasecutor in Duesseldorf
Paul Ellenbogen, Court Reporter gnd Rotary Public
H. Chanteaux, Senfor Presecutor in Duesseldorf
F. Doms, Legal Clerk in the Zentralle Stelle der Landes justizver-
wvaltung zur Aufklaerung nationalsozialistischer Verbrechen, Ludwigsburp
3. Otto Horn .
}. —Willy Maetzig
3. Befnrich Scheefer
E Belm:: Lecnhardt

W AT e W W

Beleivm

2. Viadar Amanaviczins



United States of America

4]. Gideon Epstein, Ferensic Document Expert

452, Daniel Segat, former Chief Eligibility Officer for the International
Refugee Orpanizazion (IRO)

&3. Leo Curry, former Case Analyst for the Displaced Persons Commission {hPC)

44.  Harold Lec Henrikson, former United States Vice Consul {n Germany

45. Richard Pritcherd, former Assistant Director of the Immigration and
Naturalizstion Service (INS), Cleveland .

46. Linda 5. Kulkarek, Court Reporter and Naotary Public -

47. Joseph §. Corsille, Court Reporter and Notsry Public

48, Lyle Karn, District Director of INS, Philadelphia .

Lg, Jack F. Wohl, ‘Courtroom Deputy Clerk in United States District Court,

* Cleveland - .

50, Russell E. Ezolt, District Counsel, INS, Cleveland

51. Robert Wolfe, Chief of Military Reference Branch, Military Archives
Division, U.S5. Hational Archives, Washington, D.C.

52. Lee Koury, U.§. Marshal

53. Richard Edwin Schrned‘e:, U.5. Marskal
All the above witnesses will be summoned by the prosecution.

Jerusalem,

29 September, 1986
25 Elul, 5746

Yosef Aarish
Attomey General



Attachment 2



DECISION OF ISRAEL SUPREME COURT ON PETITION CONCE Page 1 of 3

5 ISRAELMANISTRY OF FOREIGH AFFARS

MFA :» Anfi-Semitlsm/Helocsust » Documents = DECISION OF $SRAEL SUPREME CCOURT ON

Saarch PETITION CONCE
®  DECISION OF ISRAEL SUPREME COURT ON E-maltto 4 friond
PETITION CONCERNING JOHN -IVAN- S Print the articts
| DEMJANUK - 18-Aug-93 @ Add to my bockmarks
18 Aug 1993

MFA newslattor
Avcut tho Ministry
MFA ovents
Fanign Ralstions
Facts About lerusl DECISION OF ISRAEL SUPREME COURT
Govemmant ON PETITION CONCERNING JOHN {IVAN)
—— DEMJANUK ON AUGUST 18, 1893
Troatizs UNOFFICIAL SUMMARY OF DECISION
History of baraot
Poace Process On Auguat 18, 1983 the Suprema Cour of Israal sitting as the High

Ceurl of Justice gave iis decision on 10 peliiona brought by
Tesrorinm survivors of e Holocaust ond alhers demanding that John (fvan)
Tho Lranian Threst Darmjanjuk ahould bo brought 1o tial on chargea of war-crimes at

Sotibor and other concentration camps. Thase patitons follow the
Antl-SomitismHelocsust decision of the Suprema Court 1o 2equit Demjanjuk, by reaascn of
Israni bayand politics m;ﬂm- brutal offenses attritiuted to lyan the Tesrible of
tnr dewolopmont .
MFA Visus Hodla The court of threa [udges dismissed the petitions.
MFA Publications

JUSTICE SHLOMO LEVIN conzidersd in detail tha reasons sol out
Our Bookmarks in the opinion of the Attomay- Genaras which argued agalnst bringing
News Archive Dermjan]uk to trigl. This opinian way based on four arguments:
MFA Ubrary

1) That a furlher il would infringe the nule of "deuble jeopardy’ In
thot Demjonjuk wauld ba standing trial (or olfenses in respecl of
which he had already been tried and acquitted.

2) That the Suprems Courl, In acquitting Dem|anjuk of charges
attributed 1o Ivan the Tamilile of Treblinka, had slated that k did qol
think it reascnabla to commonce new proceedings agalnst him, in
view of the seriocusness of (he offenses with which he had orginally
been charged and the nature and creumstancas of the altiemativoe
charnges,

3) That on the basis of the evidence available, it was untikely that
anjuk woikd ba convictod of the alfemative charges, and thal
risking a further ooquitial wos not in the public interasl.

4) That Demjanjuk was sxtaditod form tho United Siaes specifically
to stand trial fof offenses atiributed to Ivan the Tenihle of Treblinka,
and not for clher altemative chames.

Justice Levin roled that under Israeli law., il was ostablished thal
mrtherity bn criminal matiers is vested with (e Atiomey-Genere!, who
i guthorized to bring charges in any case whers hem s sufficlent

i , unlesa he bek that there is no public Interst in bringing
the case. He further noled thal (he Attemey.General has a wide
discretion in making such @ decialon and that the Coust shoutd only
intervene when ihe decision I3 50 untenablo a3 to be lotally
unreasanable.

Justice Levin went on fo considar the arguments put forward by the
Attomay-Generat, He found that [l was nat unreasonabla to conalder
that bringlng charges agatnst Damjsrjuk mighl Infringe the ‘double

chances of convicting Cemnajuk wese smal, particularty In view of
tha fact that none of the sundvors of the Sobibor camp had identiflad
hiny. Justicar Levin also held that, althcugh the cpinion of the
Supreme Court o4 regards fusther proceedings only related to the
case before i, the Afemoy-Ganeral eould qal ba critidzad for giving
waigh! to the Colats comments In this regard.

Justice Levin considred & number of other arguments reised by the
pcuionm. among Lhem thal @ falkuro Io bring Damjan]uk to trial

ta that the lima whon Naz} war
u{mlnlls could be brought Lo tria) hes pogsed. This, he sald, was not
sa. The chiigation to bring Nazls and collaboralors to trial ramains

http:/fwww.mfa.gov.il/MFA/Anti-Semitism%20and%20the%20Holocaust/Documents®%20a... 4/9/2009
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binding on every slala, when there s evidence to substantiate the
charges,

JUSTICE GAVRIEL BACH notad the dificullies involved in releasing
a defendant who may be guitty of tha barbarie and bestial cffenses
commitied by the Nazis.

Justice Bach stated that he differed from his calleaguss |n that he did
not attach any significant weight ko gome of the aguments put
farwand by the Attorney-General. Amonp these was the argument
that the decision of the Suprema Court acqultting Demjanjuk of the
crimes etiributed ta ivan the Temble contelned a direciian, express
of implled, nal {0 institute further proceadings agamst him. The
refevant portion of the court's decision, stated Justive Bach, related
anly to the specific queston wisther the case should be refemred
back lo the Dislrict Court. A caso shoutd be relemed back to 3 fower
court whian new evidonce which may cas? light on the changs In
quostion is presanted to the courl. Thia was not the a ituatioBn
Abeforo the Suprems Counl; the gueation was wheiher the dofendant
shoutd bg convicted of ofienses at Sobibor and Trawniid, charges
substantialy differant from thoge in the indictmant befora tha Caunt,
For this reasen, siated Justica Bath, the court was unabla to refer
1o case back Lo the lower count, It was not the Court's Intention ,
however, ta inshuct the prosaculodial system on the issue of whather
to bring additional charges.

A3 regands the argumant that Demjenjuk had baen exiradlied
spacifically to stend trial (or offensas atiibuted (o lvan the Temilie of
Treblinka, Justice Bach found thal this also was rot persuasive.
Even if tha consenl of Lhe United States authonities was reguired in
order to bring further charges, such consent could be requested. If
the reiesl was refused, no changes neasd ba flled and the defendant
coukl ba daporntad.

Acrdingly, if the dedision of the Atlomey-Ganeral had baen based
an thesa ecneiderations alone, Justice Bach slated Lhal theng would
have beon groands to Intervene in the decision.

Howaver, a number of ofher arguments put forward In favor of the
decislon were not unreasonable. Among thesa wa3 the possibility
thet the 'double jacpardy’ rule would ba infringed. The Altomay-
Genarars concem in (his regard was supposted by the fact that
Demjanjuk’s pregencs in tha Sobibor camp had been menkioned in
the indictment and &1 other documents submiiited as avidenca i he
originl Gial gnd in the appeal. Moreover, the prosecuticn had
arguod i the appeel thal the Coun coutd comviel Dentiniuk of
offenises committed al Soblbor since thesa had been proved bafora
the Goun, and the defendant had had an oppariunity 1o defend
himge!f againet these chzmes. Simitarty. the presence of Demjanjuk
8L Trawnikl had also been considered by tha Court.

Justice Bach also considered the erguemm that bringing further
chargoa would not sarve the public Intorest, since evidentiary
difficukies raised the likelihood of a further acquiltal He did nol feet
thal this conalderation was unreasonahle,

Accordingly, Justice Bach concwired in dismissing the pelitons. He
emphasized, however, that this should in no way be taken to imply
that war criminals can no longer be broughtio dal. The lsmeli
loglalator placed no stalule of limitations en offanses committed by
Nazis and tholr collaboraiors, end in many cases no evidentiary
difficuttias In proving the denlity and activilles of tha defendant anisa.
Nazis and collabarators should continue 1o ke found and brought do
teia!, as long as thay [ve.

JUSTICE MISHAEL CHESHIN ncted the grave responsidhily that
rests on the Court when detiding whethar 1o flerveno man
adminisirative daclsion. Ha also noled the inadequacy of the jegal
system, which [3 designed to daa! with behaviors! norms, when
confronied with the scals of the atrocities committed by the Nazls.

Justice Cheshin thon conaldered the decision of the Suprems Court
nol 1o convict Demjanjuk of the charges olher than those relaling to
affenses committed at Treblinka, tn this decislon he sawmere than a
hint 10 conciuds the proceedings agalnst Demjanjuk, Ha concered
with Justice Levin 1n finding that the Altemay-GGansral was entitited
o teke guidance from the comments of the court, even though
sirictly thay related only to (he proceadings actualfy before the Ceurt.

Justice Chesin stated that he saw na room [o ntervena in the
dacision of the Attorney-Genbral, and that he esncyrmed with the
view and reaschiing of Justice Levin.

. EEE%EMMHJUKQASEEAQBJ&.MQLE%DHNL& -28-
L1]-

.
THE DEMJANJUK APPEAL: SUMMARY BY ASHER FELIX
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