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THE COURT: |I'mglad to see everybody
back here, and we'll try to get through this on
tine.

One thing that we do -- of
course, as the one-tine trial judge, | wll

presi de over closing argunents. This is kind
of like a closing argunent and argunent to the

Suprene Court at the sane tine.

But anyway, we'll try to keep
within the tinmne limts. |If you have anything
that you want to bring up, we'll suspend the

time limt. Odinarily we'd just go right

t hrough, and | guess | have the right to ask

guestions while you're arguing. | probably
won't ask many at all. |'mnot the Suprene
Court; I'"'mtheir agent. But we will proceed.

And if you have anything you want to go on the
record or on the screen, feel free to do so.

So when you start your argunent,
just identify yourself by nane. | renenber
nmost of you, but sone of you | don't, because
| haven't seen you for sone period of tine.

| s there anything we need to
take up before that? If not, we'll proceed.

M ssissippi is the first to go.
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MR. MOFFETT: Good norning, your
Honor. Larry Moffett on behalf of the State of
M ssissippi. My it please the court.

First, Mssissippi would like to
express our appreciation to your Honor and your
staff for providing us with this opportunity to
address the Court. W also appreciate the
assi stance and courtesies your Honor and your staff
has shown us throughout this proceeding.

Your Honor, the briefs filed by the

parties are extensive, and it's not our

intention -- at least not ny intention -- this
norning to cover all issues that are addressed in
that brief. But instead, | want to spend a little

time focusing on a handful of key |egal points.

As you know, your Honor, this case is
one of first inpression. The Suprene Court has
never decided a case involving a question of
whet her citizens of a state may, through nechani zed
punpi ng, intentionally take | arge vol unes of
groundwater | ocated in a neighboring state w thout
the neighboring state's permssion. There's no
di spute, your Honor, in this case that M.GW has
pl aced three large wellfields wthin two to three

mles of the M ssissippi border for this purpose

Alpha Reporting Corporation




© 00 N O O b~ W DN PP

N NN N NN R R R R R B R B R
g A W N P O © 0 N O O M W N P O

- February 25, 2020

and has, through its nmassive punpi ng operation,
pul l ed into Tennessee from M ssissippi billions of
gal | ons of groundwater for capture and sal e by
M.GW

Your Honor, of course M.GW and
Tennessee say there's nothing wong with that;
that MLGWcoul d take as nmuch groundwater as it
can, and wants and nmay do so w thout
M ssi ssi ppi's perm ssion and over
M ssissippi's objection; and that if
M ssi ssi ppi doesn't |ike what MLGW i s doi ng,

M ssissippi's only judicial renedy is to
convince the United States Suprene Court to
equi tably apportion all groundwater in the

M ddl e C ai borne Aquifer unit anong the eight
states in which that unit is found, and
perhaps all water hydrol ogically connected to
the Mddle C ai borne Aquifer unit, including
M ssi ssi ppi  Enbaynent .

Your Honor, the defendants'
argunents in this case contain a fundanental
flaw. They totally ignore the United States
Constitution. Defendants' actions are a
direct violation of the Constitution,

I ncl udi ng excl usi ve sovereignty, authority and
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control of M ssissippi over its territory and
all water found in situ within its borders.
Your Honor, M ssissippi filed this lawsuit to
protect and preserve this groundwater. And
that has been held by Mssissippi in trust for
the benefit of its citizens since it becane a
state.

On Decenber 10, 1817,
M ssi ssi ppi becane the 20th state admitted to
the Union of the United States of Anmerica.
Under the Constitution, Mssissippi is
sovereign over all matters not ceded to the
federal governnent. And when it was admtted
to the Union, M ssissippi was vested with
excl usive authority, control and dom ni on over
all water within its territorial boundari es.
The authority of the state under the
Constitution to preserve, protect and control
water located within its boundaries has been
recogni zed by the Suprene Court as an
essential attribute of sovereignty. And this
authority is exclusive, subject only to
limtations inposed by the Constitution or
ot her federal |aw

Courts have consistently recogni zed
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that a state -- that the waters within a state are
held by -- in trust by the state for its citizens.
The public trust doctrine inposes on the state, as
trustee, the duty to preserve and protect that
wat er for the use and benefit of its citizens. For
exanple, the | aw professors filed to neet this
brief in this proceeding, and they observed,
correctly, that water is a public resource nanaged
by states as trustees.

They al so recogni ze t hat
M ssi ssi ppi holds the rights of a sovereign
trustee over the state's natural resources,
and that states have the power to preserve and
regul ate these inportant natural resources.
Your Honor, it's a fundanental prem se of |aw
that if the corpus of a trust or any part of
that corpus is taken by a third party, wthout
the trustee's permssion, it's the trustee's
duty to act. The trustee nust attenpt to
recover the corpus in kind, if possible. And
I f recovery in kind is not possible, the
trustee is obligated and entitled to recover
damages fromthe appropriator of the corpus.
That is what M ssissippi seeks to do in this

case.
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Your Honor, the water at issue in
this case is | ocated hundreds of feet bel ow the
M ssi ssi ppi surface of northwest M ssissippi --
subsurface of northwest M ssissippi. The water is
not like, and it is not part of, an underground
| ake. [It's not an underground streamflowng in a
defi ned channel. Instead, it's part of a hidden
and very conpl ex heterogeneous subsurface. The
water is found as very small anounts of water
| ocated in tiny pore spaces that exist between and
around extrenely small grains of unconsoli dated
materials made up of sand of varying grain sizes
and irregul ar shapes, interspersed with varying
conpositions of clay and silt.

THE COURT: You admt that the water
is nmoving all the tine, although very slowy?

MR, MOFFETT: Yes, sir. W do. |
wi || address that nore specifically.

But, your Honor, this water is,
agai n, because of these characteristics wthin this
unconsol idated material, this water is part of the
earth. It's noisture in the soil, if you wll.
And again, we do not claimthe water is stationary.
We don't. But its novenent, which is dictated by

gravity and pressure, is extrenely slow as the
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wat er creeps and oozes through the earth westward

fromeastern outcrops in M ssissippi under natural
condi ti ons.

But this groundwat er does not
flow like an underground river. It doesn't
flow like a body of water and a river noving
downstream at velocities neasured in feet per
second and mles per day. It noves, again,
bet ween and around these extrenely snall
grains of material at an average rate of only
about one to two inches a day.

And you'll recall fromthe
heari ng, your Honor, that at one inch a day, a
nol ecul e of water noves only 30 -- about
30 feet in a year, one mle in 175 years. But
this groundwat er, because of the
characteristics of its |ocation and this very,
very slow novenent, has been in M ssissippi,
or the territory that becanme M ssissippi, for
hundreds and thousands of years. And again,
your Honor, it's part of the earth. It's part
of this subterranean geol ogical structure in
M ssissippi, and it's part of M ssissippi's
sovereign territory.

Now, your Honor, this water -- it's
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undi sputed that the water at issue, the water we're
tal ki ng about, is, under the Constitution, subject
to M ssissippi's exclusive sovereignty and control.
Nevert hel ess, the defendants claimthe water is
sonmehow shared by M ssissippi and Tennessee, and
then MLGW has the right to capture the water
Wi t hout M ssissippi's perm ssion by pulling the
wat er into Tennessee using nodern wellfields
| ocated just across the border in Tennessee.

Your Honor, defendants -- this
argunent flies in the face of the
Constitution. State territorial sovereignty
is at the foundation of the federal union
created by the Constitution of the United
States. The Suprene Court has |ong held that
each state holds all sovereign authority of a
nation within its boundaries, save the portion
of that sovereignty it ceded to the federal
gover nnent .

In this context, states are as
foreign to each other as separate nations for
all but federal purposes. Your Honor, the
Court explained in Rhode |sland v.
Massachusetts that as between two states,

neither state has any right -- has any

11
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right -- beyond its territorial boundary,

whi ch represents the true line of right and
power between them

We have up on the slide here,
the screen, this quote from Rhode Island v.
Massachusetts, in which the Court said, "the
| ocality of the state boundary is matter of
fact, and when ascertai ned, separates the
territory of one fromthe other, for neither
state can have any right beyond its
territorial boundary. It follows that when a
place is wwthin the boundary, it is part of
the territory of the state. Title,
jurisdiction and sovereignty are inseparable
I ncidents, and remain so until the state nakes
sonme cession."

M ssi ssi ppi has never, ever made
such a cession to Tennessee. And M ssi ssi ppi
cannot do so without an interstate conpact
approved by the | egislatures of both states
and by the United States Congress. The
def endant’'s comerci al punping and intentional
cross-border capture of groundwater |ocated in
the earth within Mssissippi's borders is a

direct violation of the Constitution. It is a
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flagrant violation of the Constitution. Under

the Constitution, the defendants have no
right, no right to water located in

M ssi ssi ppi under natural conditions. And
they have no right to pull water from

M ssi ssi ppi into Tennessee.

Your Honor, and this case is not just
about the volunes of groundwater M.GW has taken,
and continues to take, from M ssissippi. MGNSs
punpi ng has al so materially changed and adversely
af fected hydrogeol ogic conditions in the northwest
M ssi ssi ppi subsurface.

Under the Constitution, again,

M_.GWV has no right to nmake these physi cal
changes to M ssissippi's sovereign territory.
And defendants have not cited to, and cannot
cite to, any |law, anywhere, that provides them
with the right or authority to take water from
M ssi ssi ppi or change M ssissippi's

hydr ogeol ogi ¢ conditions. |Instead of

di scussing the Constitution, the defendants

I nsist that the federal common | aw renedy of
equi t abl e apportionnent expressly and

excl usively governs the parties' respective

rights. That argunent ignores the limtations
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of the Suprene Court's prior equitable
apportionnment cases, and nore inportantly,
ignores the Constitution. The Constitution
controls this case. And federal comon | aw
cannot trunp the Constitution. And federal
common | aw cannot support these intentional
cross-border extractions, which violate the
Constitution.

First, a couple things about
equi t abl e apportionnent. The equitable
apportionnment rule, which arose out of Kansas v.
Col orado, has been |imted to disputes between
states involving interstate rivers and streans and
has never been applied outside of that context.
Def endants' argunents that equitabl e apportionnment
has been expansively applied to "interstate
resources" msstates the Suprene Court |aw which
has never gone beyond its original context.

For exanple, on the screen we
have a conpari son here of what Tennessee has
described in its brief and what the Suprene
Court actually said in the case that they cite
to. On page two of its initial posthearing
brief, Tennessee states that equitable

apportionnent is the doctrine of federal

14
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comon | aw that governs di sputes between

states concerning an interstate water
resource. The |anguage that was used by
Tennessee in its brief distorts the Court's
sentence in Colorado vs. New Mexico, which
reads in its entirety as follows: "Equitable
apportionnment is the doctrine of federal
comon | aw that governs di sputes between
states concerning their rights to use the
water of an interstate stream"™

So that blue | anguage up there,
Tennessee onits that blue | anguage shown on the
screen there, which limts the scope of the
statenent of |aw by the Suprene Court and
underm nes the nmajor prem se of Tennessee's
argunent. Tennessee just sinply replaces that
limting |anguage it deleted regarding "interstate

streanf with the expansive phrase "interstate water

resource." But that expansive phrase, "interstate

wat er resource,"” has never appeared in any Suprene
Court opinion, to our know edge.

Tennessee al so asserts on pages two
and three of its posthearing brief, the Suprene
Court has applied the doctrine of equitable

apportionnment to a wide array of interstate
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resources. That's the | anguage, "w de array of
interstate resources."” But again, that phrase
"interstate resources” has never appeared in a
Suprene Court case, referring to natural resources
of the type at issue in this case.

And the so-called w de array of
cases cited by Tennessee all involved
Interstate rivers or streans. None of those
cases cited by Tennessee expand the federal
common | aw doctrine of equitable apportionnent
beyond interstate rivers and streans and the
surface water or mgrating fish within those
streans. Contrary to defendants'

I nplications, the Suprene Court has never

deci ded a single case involving a groundwat er
di spute between two states in which one state
was punpi ng groundwat er across state borders

out of its neighboring sovereign territory.

Your Honor, in all of the Court's
interstate river apportionnent cases, those cases
were rooted in an upstream state taking water from
ariver while the surface water was | ocated within
t hat upstream state. And the Suprene Court
bal anced the equities between the upstream states

and the downstream states and inposed limts on the

16

Alpha Reporting Corporation




© 00 N O O b~ W DN PP

N NN N NN R R R R R B R B R
g A W N P O © 0 N O O W N P O

- February 25, 2020

anount of water that the upstream state could take
while the water was within its borders. But none
of those cases, your Honor, addressed or sanctioned
the cross-border extraction of water physically

| ocated i n another state.

Unl i ke the equitable apportionnent
cases, where a downstream state is conpl aining that
an upstream state has taken too nmuch water or an
unfair share of water in an interstate river or
stream Mssissippi's claimis not -- Mssissippi's
claimis not that MLGWis taking too nuch water
fromunderneath the M ssissippi, or fromthe
aqui fer, whatever that nmay be -- defined that to
be.

| nstead, our claimis that all
groundwater in M ssissippi is held by M ssissippi
in public trust for the use and benefit of its
citizens. And it's controlled exclusively by
M ssi ssi ppi; and that MLGWN's intentional
cross-border extractions of M ssissippi
groundwater, without Mssissippi's permssion, is a
violation of M ssissippi's sovereignty under the
Constitution. None of the cases that have been
cited by the defendant address or condone that type

of conduct.

17
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A second point, your Honor,

about equitable apportionnment | want to nake
Is this: Defendants are essentially arguing
that the federal common | aw doctrine of
equi t abl e apporti onnent sonehow bestows | egal
rights upon the defendants. But equitable
apportionnment doesn't bestow legal rights. It
doesn't create legal rights. In any |egal
proceedi ng, the Court nakes a | egal

determ nation of the parties' rights, the
parties' substantive rights, followed by an
award of appropriate renedies.

In this case the defendants have
reversed the analysis. They assert that the
remedy of equitable apportionnment controls the
parties' substantive rights. But the federal
common | aw doctrine of equitable apportionnent
does not establish substantive rights of
general abdication. It is a renedy. Renedies
do not create rights. Renedies followrights,
not the other way around.

Your Honor, equitable apportionnent
al so, because it is a federal common | aw doctri ne,
iIs limted by the Constitution. A federal common

| aw cannot, as | said earlier, trunp the
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Constitution. Equitable apportionnent sinply does
not, and cannot, as defendants suggest, create or
best ow upon the defendant any |egal rights or
interest to groundwater that is |ocated within

M ssi ssippi's boundaries. And it sinply does not,
and cannot, create cross-border rights clainmed by
t he defendants, because those rights are in direct
conflict wwth the Constitution.

Your Honor, the question presented in
your Honor's August 12, 2016, order is whether the
water at issue in this case is interstate in
nature. |In answering that question, | want to
prefatorily point out several fundanental
consi derati ons.

First of all, the phrase "interstate
resource” is not a phrase found in the
Constitution. Wat we find in the Constitution
instead is the recognition that the United States
of Anmerica is a federation of separate states.
Each state is a sovereign entity. And the
Constitution -- there is no territory, no
subsurface geol ogy, no subsurface resources that
are shared by the states. Nor do states share
their sovereignty with each other. The states, as

| said earlier, are separate nations, if you wll.

19
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Each state's sovereignty and authority is exclusive
vis-a-vis all other states. And the sovereign --
sovereignty and rights of each state end at its
bor der s.

Second point, your Honor, there is
obvi ously significant disagreenent in this case
about what the word "interstate" even neans.
Interstate is a word that has nultiple dinensions.
In its sinplest sense, it is sinply a geographic
description, sort of |like the word or phrase
"multistate." |It's devoid of any |egal inport.

The Rocky Mountai ns, for
exanple, are located in nultiple states, so
they may be considered, in terns of geography,
to be an interstate nountain range. But the
word "interstate" standing alone tells you
not hi ng about |egal rights. For exanple, the
fact that the Rocky Mountains are an
i nterstate nountai n range does not nean that
the states in which those nountains are
| ocat ed share the Rocky Muntains. |[|nstead,
the portion of the Rocky Mountains that is in,
say, Colorado is part of the sovereign
territory of Colorado. And Col orado exercises

exclusive jurisdiction and authority over

20
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t hose Col orado nmobuntains to the excl usion of

all other states in which the Rocky Mountains
are | ocat ed.

So any concl usi on, your Honor, that
the aquifer in this case, whatever that may be, is
a, quote, "interstate," closed quote, aquifer has
no particular |egal significance. Now, wth that
background, let's take a closer | ook at the
def endant's proposed answer to your Honor's
speci fic questi on.

Now, defendants claimthat the
aquifer at issue is a shared interstate resource
because the aquifer exists in nultiple states. The
hydr ogeol ogi ¢ characteristics of the aquifer are
not affected or governed by the | ocation of state
boundaries. Sone water in the aquifer flows across
state lines under natural conditions. And water
can be captured across state |lines through punping.
These are all facts, your Honor, relating to
geogr aphy.

What is conpletely mssing from
the defendants' analysis is the |egal part of
the equation. The fact that one state can
take water from another state through punping

does not nmean they may lawfully do so under
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the Constitution. The question of the |egal

rights to the water |l ocated within the aquifer
Is a separate issue fromthe geographic

| ocati on and hydrogeol ogi c characteristics of
the aquifer.

The defendants essentially want
this Court to hold that when it cones to
groundwat er, state borders do not nean
anything; there is a borderless comon for
groundwater. In other words, the defendants
have a right to water in Mssissippi, if they
can capture it through punping.

But where, your Honor, does the
Constitution say such a thing? Nowhere.
Nowhere. Contrary to defendants' argunents in
this case, state borders nean sonething.

State sovereignty neans sonething. As |
nmentioned previously in the Rhode Island v.
Massachusetts case, the locality of the state
border is a matter of fact and, when

ascertai ned, separates the territory of one
fromthe other, for neither state can have any
right beyond its territorial boundary.

So in answering your question,

your Honor, we submt that the dispositive
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question is a legal one. What |legal right, if

any, does a state have to capture groundwater

| ocated outside of its territorial borders?
The answer to that is none. None. Again, the
Court in Rhode Island, neither state can have
any right beyond its territorial boundary.

And the defendants have not
i dentified, and cannot identify, any constitutional
provi sion or other |aw which vested themw th the
| egal right to capture groundwater, M ssissippi
groundwat er, for punping.

Water that is |ocated in Tennessee
under natural conditions is water that is within
the exclusive authority and control of Tennessee.
That water is part of Tennessee's sovereign
territory. It is not shared with M ssissippi as a
matter of constitutional law. And water that's
| ocated in M ssissippi under natural conditions is
not part of Tennessee's sovereign territory; it is
part of M ssissippi's sovereign territory and is
within the exclusive control and authority of
M ssissippi. It is not shared with Tennessee as a
matter of constitutional |aw.

And | abeling the aquifer at

i ssue as an interstate resource cannot create
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rights that do not exist. Nor can you, just

| abel i ng an aquifer an interstate resource,
di mnish Mssissippi's rights as a sovereign
under the Constitution.

The Court, of course, is bound to
follow the Constitution. Under the Constitution
Tennessee has no rights, none, beyond its territory
borders. Therefore, Tennessee and M.GW have no
right to groundwater | ocated beyond Tennessee's
territorial borders, including groundwater |ocated
In M ssissippi.

The water at issue in this case is
not a shared resource, as a matter of law It is
under M ssissippi's exclusive dom nion and control,
and defendants have no lawful right to capture it,
absent M ssissippi's perm ssion. And because
states have no rights beyond their territory
boundari es under the Constitution, and because the
Constitution nust be foll owed, M ssissippi submts
that the only proper answer to your Honor's
gquestion in this proceeding is no. As a matter of
| aw under the Constitution, the water at issue is
not a shared interstate resource. And, your Honor,
we submt this is the only conclusion that can be

reached by this Court that is consistent with the
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Consti tuti on.

Now, this conclusion that's nmandated
by the Constitution is validated by |egislative
pronouncenents of both M ssissippi and Tennessee
t hat have been nmade outside of this proceeding. Do
M ssi ssi ppi and Tennessee view their groundwater in
their state to be a natural resource shared wth
ot her states? Cearly not.

Let's first |ook at M ssissippi.

On the screen, your Honor, is M ssissippi
code, Section 51-3-1. Exercising its
authority under the Constitution to regqul ate,
protect, preserve and control groundwater,
this statute was codified by M ssissippi, and
this codified Mssissippi's public trust
obligation of overall waters of M ssissippi.
This is part of what was called the Omibus
Water Rights Act. And this statute rejects
the notion that groundwater in M ssissippi is
a shared interstate resource. This statute
proclains that all water in M ssissippi --
that would include the water at issue in this
case -- is anong the basic resources of this
state to therefore belong to the people of

this state. And the statute further proclains
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that the control and devel opnent and use of

wat er for all beneficial purposes shall be in
the state which, in the exercise of its police
power, shall take such neasures to effectively
and efficiently manage, protect and utili ze
the water resources of Mssissippi. That's
what M ssi ssippi says.

So what does Tennessee say about the
groundwater in Tennessee? 1In this case, of course,
def endants are taking the position that the
val uabl e, high-quality groundwater under Shel by
County, Tennessee, is a shared interstate resource.
But what does Tennessee | aw say about that?

Here is Tennessee code, Section
68-221-702. It says, "Recognizing that the waters
of the state are the property of the state and held
in public trust for the benefit of its citizens, it
Is declared that the people of the state are
beneficiaries of this trust and have a right to
bot h an adequate quantity and quality of drinking
wat er . "

Now, this sounds |ike an argunent
M ssissippi is making in this case, but that's not
M ssissippi's argunent. That's the State of

Tennessee's own pronouncenent by its |egislature.
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This is Tennessee's binding recognition that the
groundwat er | ocated underneath Shel by County in the
Menmphis Sand is not a shared interstate resource
but is the property of Tennessee and is held by the
state in trust with the benefit of its citizens.
Again, the defendants state a
position in this case that the groundwater
under neat h Shel by County is not the property of the
State of Tennessee, and that that groundwater is
not held by the State of Tennessee in trust for the
benefit of its citizens but is instead an
interstate resource shared wwth M ssissippi, and a
nunber of other states who can have it if they can
capture it through punping.
Your Honor, the positions taken
by Tennessee and MLGWin this case have been
di savowed by the State of Tennessee through
the statute. And this statute is critically
I nportant, we believe, to the Court's
resolution of this proceeding.
So what do the defendants have
to say about that statute? Nothing. Nothing
at all. They conpletely ignored it in the
briefs. Wwy? |It's devastating to their

argunent. They can't get around it. They
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cannot square their argunents with this

statute, so they ignore it.

Now, the am cus parties didn't ignore
It, but the amcus party's discussion of the
statute really only serves to enphasi ze how
detrinmental the statute is to the defendants'
positions in this case.

Here's what the am cus parties
told the Court on page 21 of the brief. After
di scussi ng M ssi ssippi's pronouncenent of the
public trust of groundwater, in M ssissippi
Code, Section 51-3-1, the am cus parties told
the Court, "Tennessee simlarly declared that
the waters of the state are" -- there's an
ellipsis there -- "are held in public trust
for the benefit of its citizens.” And they
cite to 68-221-702. The am cus parties then
say, "Conspicuously mssing in all this is any
mention of water ownership or title."

The ami cus parties have just fl atout
m srepresented the actual substance of this
critical statute, which states that the waters of
Tennessee, quote, "are the property of the state
and held in public trust for the benefit of its

citizens."
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So on page 21 of their brief they
intentionally deleted "the property of the state,"”
and then asserted, based on their m sstatenent of
the statute, that "conspicuously mssing in all
this is any nention of 'water ownership of title.""

In fact, the Tennessee statute clains
ownership and title when it pronounces
unequi vocal ly that the waters of Tennessee are the
property of the state.

Regar dl ess, your Honor, the
def endants sinply should not be allowed to cone
into this court and argue that the Menphis Sand
gr oundwat er underlyi ng Shel by County is a shared
Interstate resource when their own statute says it
Is not. And the defendants shoul d be estopped from
maki ng argunents that are contrary to Section
68-221-702.

So the concl usion, your Honor,
mandat ed by the Constitution and the respective
| egi sl atures of M ssissippi and Tennessee is clear:
The water at issue in this case is not a shared
Interstate resource as a matter of |aw

Your Honor, | want to nowturn to
just a couple of things | think that the Court

shoul d consider related to groundwater policy. And

29

Alpha Reporting Corporation




© 00 N O O b~ W DN PP

N NN N NN R R R R R B R B R
g A W N P O © 0 N O O M W N P O

- February 25, 2020

30
we suggest the Court should be m ndful of a

resolution in this case that would, consistent with
the Constitution, best pronpte the nanagenent,
preservation and protection of groundwater.

And a fundanental question
related to that is: Wwo is in charge of our
nation's groundwater? The defendants woul d
have this Court believe that the ultimte
regul ator of the nation's groundwater is the
United States Suprene Court. But that's not
the Court's job. Congress has not stepped in
to exert federal control over the w thdrawal
and use of groundwater. So the power to
preserve and protect groundwater is vested in
each state as a sovereignty.

Def endants woul d have this Court
believe, as | nentioned earlier, when it cones
to groundwater, states don't actually possess
t hose powers; that one state can take as nuch
water froman adjoining state as it desires,
even over that other state's protestations.

I n other words, groundwater is shared by all
states, and it's free for the taking by any
state, as long as the state keeps its wells

wthinits own borders.
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Your Honor, | think we need to think
for a nonent about the potential inplications of
that outcome. The outcone advocated by the
defendants will incentivize, encourage, enbol den,
give the green light to water purveyors and | and
owners in one state to place water wells right next
to another state's border and w thdraw massive
amounts of groundwater |ocated in that nei ghboring
state. For exanple, Texas could install a nassive
punpi ng operation right along its borders with
Arkansas and Loui siana, pull water from Arkansas or
Loui siana into Texas, and then transport and
di stribute that water throughout Texas or inject it
into the Texas interior subsurface for future use
and capturi ng.

And that's the outcone. That is
where we're headed, if this is -- things are as
def endants say they are. And under that scenario,
your Honor, a state's prudent groundwater
managenent and conservation practices could be
easily nullified by neighboring states' intentional
cross-border extractions. The affected state woul d
have no judicial recourse to protect their
resources, at least until the affected aquifer is

substantially harned, which nay be irreversible,
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and the aquifer is equitably apportioned by the

Suprene Court; which we believe, by the way, is a
practical i1npossibility, due to the geographic
scope and geol ogic conplexity of the nation's
groundwat er s.

And a possible practical solution for
the affected nei ghboring states woul d, we suppose,
be to engage in a water war. The affected state
could sink a bunch of wells in their state to try
to capture their water fast, before their nei ghbor
gets it. But states shouldn't be forced to engage
I n wasteful water wars.

But there's a | egal franmework already
in place to prevent the scenarios |'ve described.
It's called the United States Constitution. Under
the Constitution, each state is sovereign over all
| and and water |ocated wthin its boundaries. This
Court must uphold and protect the public trust
doctrine and each state's power to conserve and
protect the groundwater |located within its
boundari es, including the power to preserve and
protect its waters from cross-border extractions by
nei ghbori ng states.

Your Honor, this kind of outcone

woul d i ncentivize states to better control
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groundwat er production by its citizens and

gover nnental subdivisions, and it would al so
encourage and really mandate comty between
nei ghboring states. Your Honor, the Court at
several tines has expressed a preference for states
to resolve their disagreenents by nutual
accommodati on and agreenent. But why should a
state enter an interstate conpact when it's free to
take all the water it desires froma nei ghboring
state, absent apportionnent?

On the other hand, states wll
have an incentive to negotiate and enter
agreenents relating to cross-border
extractions if their respective rights to
protect and preserve groundwater that is
| ocated within their boundaries are upheld by
the Court in this proceedi ng.

So, your Honor, rather than dism ss
Mssissippi's claimw th prejudice, as defendants
urge, we respectfully request that the Speci al
Master recommend that the Court enter a judgnent
for Mssissippi on the limted issue identified for
evidentiary hearing. And as we nove forward,
M ssissippi is going to seek all relief that may be

appropriate, including an award of danages and/ or
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I njunctive relief.

The Court certainly possesses
all necessary authority to grant any relief it
determ nes to be appropriate. In the 2015
opi nion in Kansas v. Nebraska, the Court
recogni zed that proceedi ngs under the Court's
original jurisdiction to hear suits between
states are basically equitable in nature. And
the Court said, quote, "Wen the Court
exercises its original jurisdiction over a
controversy between two states, it serves as a
substitute for the diplomatic settl enment of
controversi es between sovereigns and a
possi ble resort to force."

The Court also held that in
exercising its original jurisdiction, the Court nmay
nmol d each decree to the necessities of the
particul ar case and accord full justice to all
parties. W submt, your Honor, that in the next
phase, the Court should nold a decree in this case
t hat recogni zes these past violations and preserves
the sovereign rights of M ssissippi, as required by
the Constitution. And by doing so, the Court would
correspondingly create a deterrent to other states

that would foll ow Tennessee's | ead, and the Court
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woul d establish neaningful incentives for states to
resol ve, by agreenent, potential cross-border
extraction disputes and avoi dabl e damage to the
nati on's groundwat er resources.

Based on M ssissippi's request for an
award of damages, the defendants have proffered the
fl oodgat es argunent, asserting that protecting
M ssi ssippi's sovereigns would |lead to so-called
ruinous liability. But that agreenent is just
nonsense, your Honor, with all due respect to
counsel. The wi ndfall has already taken place by
def endants, when they nmade an econom c decision to
appropriate M ssissippi groundwater rather than
devel op Tennessee's groundwater. M ssissippi's
sovereign rights cannot be ignored sinply because
the defendants may i ncur nonetary liability for
viol ating them

And in addition, as | said, your
Honor, the Court has extrenely broad and
flexible powers. And the Court's going to
take all this into consideration in fashioning
relief it awards M ssissippi, and the Court
may very well decide to grant relief through
the issuance of injunctive relief. It my

require the defendants to conpensate
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M ssi ssi ppi through damages or by the return
of groundwater, through the paynents over tine
or sone conbination of renmedies. But that's
for anot her day.

That's all we have for now, your
Honor, though we're, of course, avail able to answer
any questions you may have, and may have sone
further observations to provide on rebuttal.

THE COURT: Wbuld your position be
the same if Menphis had sunk these wells, say,

100 mles to the north of the border, or is that a
matter of proof to show that what happens --
because one of the issues that | saw in the case
was you were concerned about them sinking these
wells so close to the border, within two mles or
four mles or sonething like that.

MR. MOFFETT: Yes, your Honor.

THE COURT: So if it's farther to the
north, would that be the sane issue?

MR. MOFFETT: The underlying issue is
still the sanme. There's a lot of groundwater in
Tennessee; | think 7,400 square m | es of Menphis
sand up there, very thick Menphis sand. And
Menmphis is free to devel op that groundwater

resource in Tennessee, and they can do it, your

36
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Honor, in a way that would result in the capture of
no water fromMssissippi. |It's a matter of

pl anning your wellfields. It's a matter of
operations. It's a matter of | ocation.

After all, your Honor, this is
not an unusual situation. Very often, al nost
al ways, water well operators have to be
cogni zant of the effects that their operations
wi Il have on their neighbors, have on
adj oi ning properties. They have to be
cogni zant of how far they're going to be
pul ling that water from because of issues |ike
contam nation. They certainly don't want to
have that cone of influence extending out to
such a point that it pulls into that well
wat er contam nants that woul d harm t hat
dri nki ng wat er.

So through wellfield planning and
good operations practices, the capture zone, if you
will, for a well can be controlled. It can be
predi cted and can be controlled. So there is a way
for Menphis to get all of the groundwater that they
coul d ever need, and do so w thout taking
groundwater from M ssissippi. That of course is

not what they've chosen to do; they've chosen to
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put those wellfields within two to three mles of

the M ssissippi border, know ng, based on what the
USGS told them they were going to be pulling
mllions of gallons of water a day into Tennessee
for capture by MLGWN and w t hdrawi ng that water
from M ssi ssi ppi .
THE COURT: Al right. Thank you.
MR. MOFFETT: Thank you, your Honor.
THE COURT: That concl udes your
cl osi ng argunent ?
MR. MOFFETT: Yes, your Honor,

subject to rebuttal. Yes, sir.
THE COURT: Ckay. Thank you.
As we planned, we'll have a
short recess. So you'll have a 15-mnute

recess and cone back, and defendants nay
pr oceed.

(Recess)

THE COURT: You nmay proceed on behal f
of the defendants.

MR. FREDERI CK: Thank you, Judge
Siler. David Frederick on behalf of the State of
Tennessee.

We'd also like to thank you for

the tinme and attention that you devoted to
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this inportant case on behal f of Tennessee.

We appreciate that very nuch.

O course we acknow edge t hat
the Suprenme Court is the final arbiter of the
meani ng of the US Constitution, but it is held
that if there is an interstate water resource,
then there are only two renedies that a
conpl ai ning state may bring agai nst anot her
state. One is a violation of an interstate
conpact. O course we have no conpact here.

And the second is to prove that there
is a need for an equitable apportionnent. Your
prelimnary decisions, Judge Siler, have already
recogni zed the | egal franmework, but your nost
recent opinion on sumary judgnent nmade cl ear that
you t hought that an evidentiary hearing was goi ng
to be hel pful for determning what the facts of the
situation were with respect to the aquifer.

And with all respect to our
friends from M ssissippi, it was as though we
had no five-day hearing in this courtroom | ast
May, because they did not show you a single
pi ece of evidence, a single fact. And what
they did instead was to regurgitate

allegations in their conplaint that were
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di sproved at that evidentiary hearing.

|"d like to go through and begi n by
tal ki ng about the four theories that you posited in
the 2016 opinion for why the Mddle C ai borne
Aquifer is an interstate water resource: There's
single aquifer theory; the punping effects theory;
the natural flow theory; and the surface connection
theory. We proved all four of those theories at
the hearing |ast My.

As the evidence cane in, this
figure from Schrader and the US Ceol ogi cal
Survey confirns that this aquifer, which is
t he dark and gray shadow, enconpasses ei ght
states: The two states at issue here,
Tennessee and M ssi ssippi; plus six other
st at es.

| ndeed, even M ssissippi's wtnesses
confirnmed that those theories are correct. The
M ddl e O ai borne Aquifer at issue in this case
I ndi sputably is an interstate resource. And |I'd
like to start this norning by highlighting sone of
the key evidence that supports that inclusion, and
then 1'd like to address M ssissippi's alternate
theory for liability, because the evidence

denonstrates why the Court should not depart from
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the equitabl e apportionnent principle for

interstate water disputes in this instance.

And 1'1l just rem nd the Court
that at an earlier phase of these proceedings,
the Solicitor General filed a brief on behalf
of the United States di sagreeing with
M ssi ssippi's sovereignty theory that sonehow
M ssi ssi ppi owned the water and, therefore,

t here shoul d be sone special solicitude for
groundwater in M ssissippi, and rejecting the
argunents that were made by M ssi ssi ppi
counsel today.

Utimtely what's clear is that in
the posttrial briefing, Mssissippi's ignored the
evidence it deduced at the hearing that it fought
so hard to get. This argunent nmade this norning
coul d have been made four years ago. And instead,
we went through a very | aborious exercise of doing
di scovery limted to the interstate nature of the
resource.

We had a five-day trial. For
what ? Because M ssissippi wants to ignore the
evidence. And as I'll try to denonstrate this
morni ng and just highlight for them the

reason i s because it cannot show Tennessee did
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anything to injure Mssissippi. There cannot

be a violation of another state sovereignty
unl ess one state actually causes injury to
anot her state. And M ssissippi cannot
denonstrate that on the basis of the factual
record presented before you.

Now, you asked for a hearing, Judge
Siler, four years ago about the limted and
potentially dispositive issue of whether the
aquifer is indeed an interstate resource. And the
reason why you asked for that hearing, we believe,
I's because if the aquifer is an interstate water
resource, the only legal renedy available to
M ssi ssippi is by equitable apportionnent. And
M ssissippi disclainmed that renedy. |'ll explain a
little bit later what the ramfications and
I nplications of that disclainer are.

But | thought that counsel was
very clear today that what M ssissippi's
obj ective here is, plain and sinple, noney
damages. They want to enrich the M ssissippi
treasury by getting Tennessee to pay for water
that we will show in the natural condition was
flow ng naturally into Tennessee anyway. And

M ssissippi's own witnesses confirmthe
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testinmony of the defendants' wi tnesses as to
all four theories for why the aquifer is an
interstate water resource.

As Tennessee's expert Steven Larson
testified -- and this is at page 589 of the hearing
transcript -- an interstate aquifer is a single
conti nuous hydrogeol ogi ¢ unit extendi ng beneath
mul ti ple states, and which an action in one state
can affect water in another state. And that basic
theory and definition confirnms the first theory,
the single aquifer theory.

And we al so showed you this slide
fromdark & Hart, the USGS in 2009, Figure 14,
which is at joint appendix -- or Joint Exhibits
18 -- I'Il call it J-18 -- at PDF 37. Al five
experts confirmthat there was a single
hydr ogeol ogical unit. [It's known by a variety of
nanmes, but it extends beneath nultiple states,

I ncl udi ng M ssi ssippi, Tennessee, and six other
states. In this graph we superinposed the state
boundaries so that you can nore easily see which
states are on top of, if you will, the aquifer.

Hydr ogeol ogi cal realities, not nam ng

conventions, are controlling in this interstate

wat er dispute. And | would pause for a nonent to
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say that M ssissippi this norning acknow edged the
aquifer at issue is called the Mddle Cd ai borne
Aqui fer. Counsel didn't use any other nane.
That's the nanme that the US Geol ogi cal Survey's
given to it. That's the nanme that all five of the
experts acknow edge was what this aquifer is
called. So | hope that we can put to rest any of
the other alternative nanes that, for geographic
sinplicity, are used. W're talking about the

M ddl e C ai borne Aquifer.

W heard testinony, including from
our expert, M. Larson, and M ssissippi's expert,
Dr. Spruill, that there are no barriers at the
state lines preventing the flow of water, and that
the variation in properties of sand conposition
t hroughout the unit are normal for a single
hydr ogeol ogical unit. This is Larson's testinony
at page 589 -- 598 to 99 of the transcript, and
Dr. Spruill at page 298.

And, your Honor, just for the
Court's conveni ence, at the end of ny
presentation |I'll provide the slides to the
Court and to counsel, and we'll mark it as a
separate exhibit so that you have that.

At the trial there was sone testinony
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about the existence of a facies change. And you'll

recall the fanmous Brahana and Broshears 2001 figure
that showed the M ddle C ai borne Aquifer in a kind
of a fork formation, with the confining |layer in
between. And this represented Mssissippi's only
effort to chall enge the undi sputed evidence of the
M ddl e O ai borne being a single continuous aquifer,
which is to suggest that a facies change neant that
sonmehow t he groundwater could be anal yzed
separately.

Not ably they do not nake that
argunent anynore at this hearing, and they
have not suggested it. Sonehow we're talking
about several different aquifers. And | think
in our brief, in our posttrial briefs, we've
denonstrated why the facies change argunent is
wong as a matter of fact, but it's also wong
as a matter of |aw, because the water changes
t hat woul d occur, the evidence showed, would
be the punping effects theory; and the single
conti nuous flow theory woul d operate
t hroughout the M ddle d ai borne Aquifer, as
depi cted on the Brahana and Broshears Figure 3
here, which is at J-15, PDF page 5. So the

single continuous aquifer theory, I think, is
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now undi sput ed and uncontested. The M ddle

Claiborne is an interstate aquifer.

The second theory was the punping
effects theory. And the basic idea behind this
theory is that all five experts agreed that the
effects of punping that occurs entirely wthin one
state can and are felt across the
M ssi ssi ppi / Tennessee border. |In fact, that's the
entire prem se behind M ssissippi's |awsuit.

As Dr. Spruill testified at page
300, however, that works both ways. Punping
on M ssissippi's side also affects groundwat er
flow in Tennessee. Their theory is that
Tennessee' s punpi ng should be viewed in
I sol ation, and that because Tennessee has
punped | onger than M ssissippi, that that has
sonehow created sovereign ownership rights in
water. But what the evidence showed was that
M ssi ssi ppi's own punping can, in fact, draw
wat er across the boundary from Tennessee into
M ssi ssi ppi .

Your Honor heard extensive
evi dence about the formation of cones of
depression from punping wwthin the Mddle

Cl ai borne Aquifer. Now, this figure from
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G ark and the US Ceol ogical Survey, 2011,

Figure 14B, which is at J-19, PDF page 34,
makes very clear that there are three other
nore significant cones of depression in the

M ddl e C ai borne Aquifer than the one
underneath Menphis. And | want to underscore
this point, because this figure helps to
denonstrate just how problematic M ssissippi's
theory is. Because if we were in an equitable
apportionnment, which M ssissippi disclained,
these nmultiple cones of depression would
present substantial conplexities in
determning nmultiple states' cross-border
rights.

For exanple, the Court would be
charged with bal ancing M ssissippi's very
heavy punping near Jackson, M ssissippi. And
that's the cone of depression that is roughly
equi di stant between the 32nd and 33rd parall el
in the mddle of the M ssissippi graph.

It would al so need to bal ance
the substantial punping that's caused this
massi ve cone of depressi on between Loui si ana
and Arkansas. And the darkness of the brown

inthis figure, Judge Siler, indicates how
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much the water | evel has changed from

predevel opnent to 2007. The darker the brown,
the greater the change in the water.

Now, note that in three other --
three cones of depression, the water |evel has
dropped nore than under Menphis. And |I'll explain
to you what that should tell us, but fundanentally
what it tells us is that this is clearly an
interstate water resource, because the punping in
these different states does cause drawdown in
adj oining states' water levels, and the cones of
depression cross state boundari es.

The third theory is the natural flow
theory. M. Larson testified at page 642 of the
hearing transcript that water is continually
flow ng out of the state of Mssissippi within the
M ddl e C ai borne Aquifer. And this norning, your
Honor, your very first question to M ssissippi
counsel was to ask for the concession that, in
fact, the water is constantly flowing. Yes. Al
of the experts agreed that the water is not static;
it is constantly flowng, albeit it's noving
slowly. But it is flowng. And the only fact that
M ssi ssi ppi adduced at trial that they actually

tal ked about today was how slow the rate of flow
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But it never devel oped any facts
for what portion of the slow noving aquifer
wat er was affected by punping before
M ssi ssippi's own punping slowed down the
natural flow from M ssissippi into Tennessee.

And what the evidence is going to show, that I
will highlight for you, is that it's

M ssi ssi ppi's own punpi ng that has sl owed down
the natural flow from M ssissippi into
Tennessee, which was occurring under natural
condi ti ons.

The hearing established that all of
t he predevel opnment maps or nodel s show significant
natural water flow from M ssissippi into Tennessee,
and confirmthe interstate nature of the aquifer.
This map is from Defense Exhibit 174 at PDF 17. It
was fromthe Wal dron and Larson 2015 st udy,

Fi gure 4.

Tennessee presented unrebutted
evidence that its expert, Dr. Waldron, created the
single nost reliable map of predevel opnent
conditions. That map shows far nore cross-border
fl ow than M ssissi ppi previously has acknow edged.

This map, the red dots, show all the different data
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points. And that's significantly nore than any

ot her map, and the data points were closer in tine
to the depicted period, the predevel opnent peri od,
and thus has resulted in a nore reliable map. And
as the green lines of this figure show, the water
in natural condition predevel opnent was fl ow ng out
of the state of Mssissippi. Sonme of it was
flow ng north into Tennessee. Sone of it was
fl owi ng west into Arkansas. But the water was
conti nuously fl ow ng.

In fact, Dr. Waldron testified
at page 853 of the hearing transcript that
based on his intensive anal ysis of
predevel opnent conditions, nore water was
crossing the border from M ssissippl into
Tennessee under natural conditions than under
current devel opnent conditions. Let ne repeat
that: Mre water was fl ow ng under natural
condi tions than under postdevel opnent present
condi ti ons.

The punpi ng has not done what
M ssissippi alleged inits conplaint it would
try to prove, which is that Tennessee's
punpi ng has created fl ow of water, sucked

wat er out of M ssissippi and into Tennessee.
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The facts and the expert w tnesses rebut that

theory. M ssissippi did not inpeach any of
that testinmony. Mssissippi did not put in a
rebuttal case. That was a strategic choice by
M ssi ssippi. Because if they had had

Dr. Spruill try to rebut Dr. WAl dron on those
poi nts, they would have exposed hi mto anot her
cross-exam nation. And to avoid that,

M ssi ssippi declined to elicit any testinony
fromDr. Spruill criticizing Dr. Wal dron, and
It waived any rebuttal case.

Now, in its posttrial reply brief,
M ssissippi tries to snuggle in deposition
testinony that criticizes Dr. Waldron that it
expressly omtted fromputting into the trial
record. That testinony is not properly in the
record, and M ssissippi should be held to its
choice at trial.

Regardl ess, Dr. Wl dron refuted
all of the criticisns of his work, both in his
trial testinony at pages 876 to 890, and in
his surrebuttal report, which is defense
Exhibit 196. Notably, Dr. Spruill never
credibly rebutted Dr. Wal dron's anal ysis of

pre versus post devel opnent flows into
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Tennessee from M ssi ssi ppi .

And you'll recall that there was
much testinony about the one map that the
M ssi ssi ppi experts relied on fromCriner and
Par ks, but, in fact, when cross-exam ned,
Dr. Spruill couldn't verify the accuracy of
the Criner and Parks map. And he couldn't
val i date the accuracy of the predevel opnent
maps on whi ch M ssissippi's nodel and theory
depended. The hearing established that all of
M ssi ssi ppi's nodeling and anal ysi s depended
on the Criner and Parks 1976 paper. But
Dr. Spruill admtted that he could not
val i date the accuracy of that paper.

The inplications of this are very
I nportant, your Honor, because under the natural
flow theory, M ssissippi |oses even under its own
| egal theory, because nore water was flowi ng from
M ssi ssippi into Tennessee under predevel opnent
condi ti ons than today.

THE COURT: Was it ever explai ned why
t hat happened?

MR. FREDERICK: Yes. And |I'm going
to go to that right now.

Wiy? Wiy did that happen?
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Anong ot her reasons, M ssissippi's
own punping. Dr. Waldron testified here at page
853 of the transcript that M ssissippi's punping
was, quote, "intercepting that flow of water that
naturally woul d have | eft M ssissippi and gone into
Tennessee."” None of M ssissippi's factual proof or
its legal argunentation account for that key fact.
Nor has M ssissippi disputed that its own Sout haven
wel | field, which is |less than one mle south of the
M ssi ssi ppi / Tennessee border, has nore concentrated
wel | fields than the MLGWs wellfields. Al of the
evi dence and facts for that are in our defendants'
proposed findings of fact, nunber 223.

So what was happeni ng, your
Honor, just to depict this, is that under
natural conditions water is flowng into
Tennessee. Tennessee begins to drill. They
conpl ain about the fact that the wellfields
are two to four mles north of the state
boundary, but M ssissippi's response is to put
a nore concentrated wellfield | ess than one
mle south of the Tennessee border. And so as
Dr. Waldron testified, as the water is
naturally flowng north, Mssissippi is

I ntercepting that water and causi ng a change
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to what the natural flow pattern would be.

And the inplications of that |
think are very clear, because as M ssi ssi ppi
Is doing its Southaven drill punping, it's
al so taking water that is being drawn south
across the boundary from Tennessee into
M ssi ssi ppi .

Now, M ssissippi has al so
acknow edged t hroughout the suit that water flowed
natural ly throughout the aquifer from M ssi ssi ppi
into Tennessee. And its original estimate of this
cross-border flow took the formof the so-called
yellow triangle. This was fromthe Wley report,
Figure 9, at Defense Exhibit 112. And you'll
recall there was a |lot of testinony about the
yel l ow triangl e.

And Dr. Wal dron expl ai ned at
| ength at pages 869 to 870 of the hearing
transcript why the yellow triangl e was based
on an unreliable nethodology. It was based on
t he Brahana and Broshears recreation of the
flawed Criner and Parks map. That was the map
that we just talked about. M ssissippi now
rebutted that testinony.

So the yellow triangle, even if you
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accept it, does not help M ssissippi's cause,
because it proves that under predevel opnent
conditions, water was flow ng into Tennessee. To
his credit, M. WIley, Mssissippi's expert,
admtted that the yellowtriangle in his original
di agram substantially underesti mated the area of
natural flow from M ssissippi to Tennessee based on
predevel opnent conditi ons.

And he agreed on
cross-exam nation that even under his own
flawed anal ysis, the area of cross-border flow
extended al ong the majority of the DeSoto
Count y/ Shel by County border. That's the red
triangle in this figure. And it extended nuch
farther to the east as well. So a nmuch nore
significant natural flow was occurring in
predevel opnent conditions from M ssi ssi ppi
I nto Tennessee.

In fact, M ssissippi's expert,
M. Wley, testified that at least 37 mllion
gal l ons per day fromthe aquifer were noving from
M ssissippi into other states in predevel opnent
conditions. That's the hearing transcript at page
532 to 533. So under the natural flow theory here,

the Mddle Claiborne is clearly an interstate

55
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aqui fer.

And | would just pause to note
that when the water is flowng in this
direction, Mssissippi is functionally |ike an
upstream state in a river case. And the
Suprene Court has nmade very clear in equitable
apportionment cases that upstream states don't
get to hog all the water to itself. |If the
wat er naturally would be flowng to a
downstream state, the downstream state has
rights in that water, too. And that's
essentially why we are here; that Tennessee
has every bit a right to the water as
M ssi ssi ppi does, subject to the respective
needs of the states and their reliance in
pursui ng the |ike.

Now, the fourth theory is the surface
connection theory. And the evidence denonstrated
that the aquifer is an interstate water resource
because it's hydrol ogically connected to other
interstate aquifers and rivers. Every expert
agreed about this. And this slide fromJ-19
illustrates the rivers that cross the surface on
top of the aquifer. M. Wley confirned at page
502 of the hearing transcript that the aquifer is

56
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hydrol ogi cally connected to surface water.

The Suprene Court has made cl ear
t hat equi tabl e apportionnent principles govern
when there are disputes that have both a
surface water and a groundwat er conponent.

You cited that from Texas v. New Mexico in
your 2016 opinion on page 20.

And you'll recall that the
testinmony of Dr. Spruill and M. Larson, that
the water cycle creates this continuous fl ow
bet ween at nospheric conditions which cause
rain and snow to nelt, the seeping through the
cracks, flowage through rivers and | akes and
ultimately going down into aquifer and then
di scharged at sone other place after there is
internal flow of the aquifer. And this cycle
conpletely rebuts the idea, the anal ogy drawn
fromcounsel this norning. Water is not |ike
a nountain; water noves. Water is
conti nuously noving. And unlike nountains,
whi ch are stationary, and you can assert
sovereign jurisdiction over them the states
can assert stewardship over the water
resources that the Suprene Court has nade

clear that when there are interstate
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resources, one state cannot use its

sovereignty to claimcontrol at the expense of
anot her state.

So the second major point I'd like to
make is that M ssissippi didn't engage with the
guestion of whether the aquifer is interstate. And
its criticisns of the equitable apportionnment
doctrine for groundwater have no factual nerit.

M ssi ssi ppi had every opportunity to present
evidence that the aquifer is not an interstate
resource, and it failed to do so. Both of

M ssi ssippi's experts declined to offer an opinion
about whether the aquifer's interstate.

Here you see Dr. Spruill saying
he didn't know what the definition of an
interstate resource is -- that's at page
314 -- and M. WIley on page 534 saying he
didn't have an opinion. So both expert
opi nions from M ssi ssippi sinply punt himon
t he question that you asked us to have the
evidentiary hearing to adduce evidence to
devel op.

Dr. Spruill's own expert testinony,
in his report, presented a diagramthat used the

very sanme definition in his report as we had
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suggested at trial. The diagramon the left is
from Def endant's Exhibit 129. And there
Dr. Spruill conceded at trial that under the sane

definition that he applied in his report, the

M ddl e O ai borne would be an interstate because it
underlies eight different states. That's hearing
transcript 318.

And again, the effects can go both
ways. But M ssissippi's claimthat commerci al
turbi ne punps are not natural is beside the point.
In all interstate bodies of water, the renoval of
wat er occurs through manmade processes, but it's
the natural |aws of physics and hydraulics that
allow the effects of action in one state to be felt
I n anot her state.

Now, M ssissippi's criticisns of
equi t abl e apportionnent are unpersuasive, and your
Honor has already correctly rejected them First,
M ssi ssi ppi does not own any of the water within
the shared interstate resource. M. Larson
testified that all water in the aquifer wll
eventual |y | eave the aquifer and flow into other
states or the Gulf of Mexico. That was his
transcri pt page 621 and 626.

M ssi ssi ppi never rebutted
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M. Larson's testinony that the water in the
aqui fer would eventually flow out of

M ssi ssippi. |Indeed, M ssissippi's expert,

Dr. Spruill, agreed in his testinony -- it's
at page 307 of the hearing transcript. And he
said that the water was eventually going to

| eave M ssissippi. That's at lines 5 through
10, your Honor, on page 307.

Now, M ssissippi cites the Rhode
| sl and case, but that case predated the Suprene
Court's significant devel opnent of equitable
apportionnment. W know that for surface water, the
downstream states do not have superior -- the
downstream states do have rights vis-a-vis upstream
states. M ssissippi's theory has | ong ago been
rejected for resources that conbi ne surface and
groundwater, and we ask you to reject it again
t oday.

The trial evidence, in fact, showed
that significantly nore aquifer water flowed
naturally into Tennessee than M ssissippi initially
realized. This is not a de mnims anount. It
was, as Dr. Wal dron expl ai ned at hearing page 857,
nmore substantial than M ssissippi alleged in the

conplaint. And indeed, even M ssissippi's expert,
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M. Wley, estimated that 37 mllion gallons per

day were leaving the Mddle C ai borne Aquifer out
of M ssissippi and going into other states. Recall
the testinony at pages 532 to 533.

Now, the trial testinony illustrated
why an equitabl e apportionnent is the only sensible
way to allocate waters' rights to an eight-state
regional aquifer like the Mddle Caiborne. It's
not just M ssissippi and Tennessee that use the
aqui fer; so do Louisiana and Arkansas. There are
cross-border cones of depression, and that's why
the US Geol ogi cal Survey and the EPA have
enphasi zed the inportance of regional sol utions.
That's why the Solicitor General of the United
States filed a brief on Tennessee's side at an
earlier stage. And Mssissippi's theory would
I npai r Tennessee's sovereign rights to control the
water within its borders and require Tennessee to
make costly, costly changes to its water system

Dr. Spruill admtted that to
adopt the suggestion of noving the wellfields
to the north, under Mssissippi's theory of
t he case, and construct pipelines would be,
guote, "enornous" on them the cost would be

enornous. This is at page 332.
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In his opening, M. Mffett said

that Mssissippi's theory woul d be the sane
even if MLGWs wellfields were noved 100 m |l es
north. That was in answer to your very | ast
question, Judge Siler. So now Mssissippi is
asserting to itself the right to violate
Tennessee's sovereignty by forcing Tennessee
to nove its wellfields a very far distance
away fromthe border, and all Tennessee is
trying to do is to get water itself.

Now, reliance is a critical factor in
an equi tabl e apportionnent. And the Suprene
Court's articulation of equitable apportionnent
says denying danages to a state neans that
M ssi ssi ppi cannot get, in an equitable
apportionnent, what it really wants, which is
really just cash noney. |It's not that there's any
claimthat there is any harmthat's being occurred
here. It's what's fair between the states and the
citizens of the states who rely on these wells to
provi de drinking water for them

And so the third point I'd like to
make, and the last point, is we ask you to make
findings that would forestall any attenpt by

M ssissippi to claimany injury from M ssissippi's
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punping. M ssissippi nmade a strategic error, and

t he enornous costs that woul d be caused by this,
trying to change the entire water system of
Menphi s, would be enornous, as their own experts
acknow edged. And it would prejudi ce Tennessee to
change their theory.

This is the hearing transcript
at page 648, where M. Larson testified that
M ssi ssi ppi has increased its punping. And
t hat neans that Tennessee can't possibly have
hurt Mssissippi's legitimate interests in the
aqui fer. M ssissippi accuses Tennessee of
violating M ssissippi sovereignty in their
postfile brief, but they conceded that
Tennessee i s punping vertically. And
Tennessee proves that nore water flowed from
M ssi ssi ppi to Tennessee in predevel opnent
condi tions than today. And nore inportantly,
M ssi ssi ppi presented no evidence that it has
had difficulty increasing its punping. Go to
slide 28.

The water |evels for the last 20
to 30 years have been relatively stable. This
was M. Larson's testinony at page 654 to 655.

And relative to the situation there has been a
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bal ance between recharge and di schar ge,

because this has created a situation where the
potentionetric | evels have becone relatively
st abl e.

Now, the last thing I'd like to
say is the amcus brief |argely supports us
because it doesn't give any |egal support for
M ssissippi's theory of ownership. And they
point to the exanples of why this ownership
theory woul d unsettle water law. So to the
extent that the am cus brief should be
considered, it, in fact, supports Tennessee's
position nore than M ssissippi's.

Unl ess the Court has questions, we'll
rest on the brief for our remaining evidentiary
subm ssions. And we're going to ask that these
slides be admtted as Defendant's Exhibit 202. And
we have a hard copy for the Court and for counsel.

Thank you, your Honor.

THE COURT: Any objection to that
being put in the record?

MR. MOFFETT: No, your Honor.

(EXH BIT NO 202, slides used
during closing, was marked for

I dentification.)
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THE COURT: | think the copies of

what we have -- all right. You want a recess
before we start?

MR. D. BEARMAN. Your Honor, all we
need to do, if we could have five m nutes, that
woul d be hel pful.

THE COURT: Take a five-mnute
recess.

(Recess)

MR. D. BEARMAN. Good norning, your
Honor. My nane is David Bearman on behal f of the
Cty of Menphis Light, Gas and Water Division. |If
your Honor would indulge ne to allow ne to
I ntroduce ny team

THE COURT: Ckay.

MR. D. BEARMAN. My partner,
Christine Roberts; ny partner and father, Leo
Bear man; our inval uabl e paral egal, Kathy Hughes, is
here. Charlotte Knight Giffin, who is the nmanager
of legal affairs at MLGNis here. And Jennifer
Singh, our newcity attorney for the Gty of
Menphi s, are here.

THE COURT: Geat to have themall.

MR. D. BEARMAN. Thank you, your
Honor .
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M ssi ssippi's case should be
di sm ssed with prejudice because M ssissippi's
cl ai ms, your Honor, fail on the facts and the | aw.
Further, the position that M ssissippi urges should
be rejected by the Court because it is unworkable
and, respectfully, lacks credibility.

The Special Master identified the
threshol d i ssue and potentially dispositive issue
for a hearing: Wether the aquifer is an
interstate resource. And as a refresher, let's put
up a slide of the aquifer. And your Honor will see
that outlined and shaded in bl ue.

Menphi s and MLGW presented proof to
address this threshold issue through its expert,

Dr. David Langseth. And consistent with
Tennessee's experts, and with the factors
identified by your Honor, Dr. Langseth opined that
the aquifer at issue is an interstate resource for
four reasons: First, the aquifer extends beneath
portions of M ssissippi, Tennessee and six ot her
states; second, before punping began, groundwater
in the aquifer naturally flowed from M ssi ssi ppi
into Tennessee; three, punping groundwater fromthe
aquifer in both Tennessee and M ssi ssi ppi i npacts

the groundwater in the aquifer in the other state;
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and fourth, in the Tennessee/ M ssi ssi ppi border

region, the groundwater in the aquifer is
hydrol ogi cally connected to interstate surface
wat er .

Now, why does M ssissippi's case fail
on the facts? Well, the first question, your
Honor, is what evidence did M ssissippi present at
the hearing that your Honor ordered to carry its
burden to show that the aquifer is not interstate?
And the answer is none.

As M. Frederick pointed out,

M ssissippi's experts offered no opinion as to
whet her the aquifer is or is not an interstate
aqui fer during their case in chief. However,
on cross-exam nation, M ssissippi's expert,

Dr. Spruill, admtted that he defined an
Interstate aquifer the sanme way that

def endants' experts did; that is, an aquifer

t hat extends beneath two or nore states. And
Dr. Spruill admtted that, based on his own
definition -- his own definition, your

Honor -- that the aquifer at issue in this
case is an interstate aquifer. And your Honor
can find that critical testinony on pages 316

to 318 of the transcript.
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On cross-exam nation, Mssissippi's

experts actually supported every factor that your
Honor identified as indicating, and being
consistent with, an interstate aquifer. For
exanpl e, M ssissippi's experts conceded that the
aqui fer underlies eight states, including Tennessee
and M ssissippi. Mssissippi's experts conceded
that the groundwater in the aquifer naturally
fl owed across state lines, including from
M ssi ssippi into Tennessee, before there was any
punping. And M. Frederick showed this slide to
your Honor, but it's inportant to | ook at again.
This is Exhibit P-168. That's the plaintiff's
exhi bit.

In this exhibit their expert,
M. David Wl ey, concedes that there was interstate
flow from M ssissippi into Tennessee in the area
that he identified by the yellow triangle. But, as
your Honor heard earlier, M. Wley on
cross-exam nation conceded that the -- based on his
own cal cul ati ons, your Honor, that the flow from
M ssi ssi ppi to Tennessee during predevel opnent
times was significantly nore than just the yell ow
triangle.

And let's take a | ook at the
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next slide. This slide shows, your Honor, in
red, the area of interstate flow according to
M ssissippi's expert, M. Wley. He conceded
that in all of the areas in red, there was
flow from M ssi ssippi into Tennessee before
punpi ng began. And your Honor can see

that that area is roughly five tinmes the size
of the yellow triangle that M. W]l ey
originally stated.

M ssi ssi ppi al so conceded that water
in the aquifer is hydrologically connected to
interstate surface waters, such as the WIf R ver
and the M ssissippi River. And M ssissippi
conceded that punping fromthe aquifer in one state
I npacts groundwater in the aquifer in the other
state. And as M. Frederick pointed out, that is
the basis for Mssissippi's claimin this case.
The undi sputed and, frankly, unrefuted facts, your
Honor, show that the aquifer is and can only be an
interstate resource. M ssissippi's contention to
the contrary is unsupported and unsupport abl e.

M ssissippi's case also fails on the
law. M ssissippi attenpts to bring tort clains
based on what it asserts to be a sovereign

ownership theory that it owns a fixed portion of
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the groundwater in an interstate aquifer. That

soverei gn ownership theory proposed by M ssissi ppi,
your Honor, fails. It is in direct conflict wth
two i nportant Suprene Court precedents.

First, the Suprene Court has
said that states do not own their natural
resources. And that when states tal k about,
gquote, "owning natural resources,” it's a
| egal fiction.

Second, M ssissippi's position --
and, frankly, based on what M. Mffett said this
norning, it sounds |like they' re advocating for
overruling of the equitable apportionnent doctrine
and the foundati onal concepts upon which that
doctrine is built; for exanple, the principle that
a state may not preserve, solely for its own
I nhabitants, the natural resources wthinits
borders; and the principle that each state with an
interest in the interstate resource has a real and
substantial interest in that resource.

Now, M ssissippi al so contends that
equi t abl e apportionnent should not apply to
groundwat er because of the speed of the water flow,
or the so-called residence tine. The Suprene Court

has never used a speed limt or residence tine to

Alpha Reporting Corporation




© 00 N O O b~ W DN PP

N NN N NN R R R R R B R B R
g A W N P O © 0 N O O M W N P O

- February 25, 2020

71
deci de whether a resource i s interstate. In fact,

the interstate rivers that have been the subject of
the Court's equitable apportionnment decisions have
enornous variations in flow. And your Honor knows
this. They go fromnountain torrents to
unnavi gabl e streans, and even to places in rivers
that dry up during certain parts of the year and,
therefore, don't flow at all. But they are still
t he subject of equitable apportionnent cases.

In Idaho v. Oregon, the Court
equi tably apportioned mgratory fish; contrary to
what counsel said earlier, not an interstate stream
but a natural resource. That is interstate
m gratory fish.

Now, the Court noted in that opinion
that these fish as hatchlings spend six nonths to a
year in the headwaters, in that case, of the Snake
and Colunbia Rivers. Then they m grate downstream
and they spend several years in the ocean, and then
m grate back upstream against the current. The
so-call ed residence tine of water and fish has
never been a litnus test to determ ne whether a
resource is interstate or whether equitable
apportionnment applied, because it would be entirely

unwor kabl e and il 1l ogical.
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M ssi ssi ppi's suggestion that

equi t abl e apportionnent not apply to groundwater is
al so contrary, your Honor, to the Suprenme Court's
broad application of that doctrine. Now, your
Honor heard earlier that that -- that the equitable
apportionnment doctrine has been limted to
interstate streans. But as your Honor has pointed
out in your nenoranda of law, it has al so been
applied to interstate rivers with groundwater
conponents, and also to mgratory fish. And your
Honor has twi ce rejected M ssissippi's |egal
t heory, and we urge your Honor to reject it again.

M ssi ssippi's case should al so be
di sm ssed, your Honor, because it |acks
credibility. In the district court case from 2005
to 2010, M ssissippi repeatedly and affirmatively
asserted the interstate character of the aquifer
and the groundwater as a basis for federal court
jurisdiction and the application of federal conmon
| aw; not what M ssissippi asked your Honor for this
morni ng. But M ssissippi has been advocating for
the application of federal common law. Let's | ook
at sone exanpl es of that.

These are all quotes, your Honor,

fromMssissippi's pleadings. And as did
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Tennessee, we W || nake these avail able to your
Honor afterwards:

Quote, "This is an interstate
gr oundwat er action."

"M ssissippi's clains agai nst Menphis
arise in the context of a dispute involving an
interstate body of water."

"M ssissippi's clains that Menphis
and M_LGW have wongfully diverted and
m sappropri at ed groundwat er owned by the state and
taken fromwthin its territorial boundaries from
t he Menphis Sand aquifer, an interstate underground
body of water."

"Federal common |aw applies to all of
M ssissippi's clains by virtue of the fact that the
Sparta Aquifer is an interstate waterway."

"OF course, in the instant matter, it
Is universally recognized that in the context of
di sputes involving an interstate body of water,
such as the Sparta Aquifer, federal conmon | aw
applies."”

Federal comon | aw applies. That
federal common | aw, your Honor, is equitable
apportionnent .

Now, M ssissippi takes the polar

73
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opposite position and says that the aquifer at

Issue is neither a shared nor interstate resource.
Wel |, what about this idea of being shared?

M ssissippi's 30(b)(6) deposition, Jame

Crawford -- and your Honor has that as part of the
record -- this is nyself questioning M ssissippi's
30(b)(6) representative in depositions:

"Q You say the Menphi s/ Sout haven area is
obviously of interest and concern to all the
various players involved, protecting
groundwater quality and availability, is
that -- did | read that accurately?

"A Yes.

"Q And you say that because you
recogni ze that everybody in that area, in West
Tennessee/ Nort hern M ssi ssippi, has an interest
in this shared resource, correct?

"A That's correct.”

So does M ssissippi consider this to be a
shared resource? Absolutely, it does.
And let's | ook at another
exanple. Not only is Mssissippi taking a
position that was contrary to what it asserted
inthe first place; it's taking a position,

your Honor, that conflicts with Mssissippi's
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own |law. Let's |ook at M ssissippi Code

Annot ated 51- 3-41.

"The M ssi ssippi departnent of
envi ronmental quality shall have the authority to
negoti ate and reconmmend to the | egislature conpacts
and agreenents concerning this state's share of
groundwater” -- that is M ssissippi's share of
groundwater -- "and waters flow ng in water courses
where a portion of those waters are contained
within the territorial limts of a neighboring
state.” Just like the aquifer at issue.

By acknow edging the state's needs to
negotiate for a share of an interstate resource --
that is, a resource that lies in M ssissippi and
anot her portion in another state -- the state of
M ssi ssi ppi necessarily rejects the very idea that
M ssi ssi ppi asserts in this case that it owns a
fixed portion of that interstate resource. |If they
owned it, whether by virtue of the equal footing
doctrine, the public trust doctrine or any other
reason, your Honor, there would be no need to
negotiate for it.

Second, the statute, this statute, rejects
M ssissippi's argunent that this interstate aquifer

shoul d be treated differently than interstate
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surface water. Under this statute, under

M ssissippi's statute, its need to negotiate for a
share of an interstate water resource applies to
both surface water and to groundwater. And this
statute, your Honor nmakes no distinction based on
how fast the water is noving or even if the water
Is noving at all.

And finally, M ssissippi has taken
conflicting positions in this case. For exanple,
M ssi ssi ppi has spent a |ot of tine enphasizing how
conplex the aquifer is. They've described it as
being virtually unknowable. And while they tout
the conplexity on one hand, on the other hand, your
Honor, there are clains assuned that the hydrol ogy
and geol ogy of the aquifer is sufficiently certain
for its experts to agree that the geographic extent
of the aquifer underlies eight states; and
sufficiently certain for it to -- for its experts
to opine about the speed and the direction of the
groundwater flow, and sufficiently certain for
M ssissippi to assert in its response to
def endants' notion for sunmary judgnent on page ten
that the extent and material inpact of a cone of
depression created by groundwater punping is

predi ct abl e and neasur abl e.
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They can't have it both
ways, your Honor. Certainly sone aspects of
groundwat er hydr ol ogy can be conplex. The
sane is true of surface water hydrology. But
the facts material to this case, and the facts
denonstrating that this aquifer is an
interstate resource are undi sputed, and they
are certain.

M ssissippi's willingness, your Honor,
flip-flop on the central issue of this
Interstate -- I'msorry, on this interstate
evidentiary hearing denonstrates a | ack of
seriousness and dignity that a claimbefore the
Suprene Court shoul d have.

M ssissippi's position is also
bad policy. It will lead to an increase in
interstate litigation. And how do we know
that? 1'mgoing to show your Honor Exhibit D
11. And this is a map of the principal
aquifers in the country. Virtually every
aquifer is an interstate resource, your Honor.
M ssissippi's theory, if adopted, would make
it easier for states to sue one anot her by
elimnating the requirenent that a state prove

real and substantial damages by clear and

to

1
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convi ncing evidence, as is required in an
equi t abl e apportionnent case, and instead
require that a state nerely allege that water
on its side of an interstate resource has
noved across the border to another state.

And | want to call your Honor's
attention to the reason M ssissippi stated
that it wants so desperately to avoid
equi tabl e apportionnent. In its brief to the
Fifth Crcuit in the first case, M ssissippi
stated the followng: "Mst inportantly,
however, equitable apportionment will not
redress M ssissippi's injuries, because
M ssi ssi ppi seeks noney danages for
retroactive periods."

Money danmges, as your Honor
knows, are not available in equitable
apportionnment cases. Thus, M ssissippi's
position would al so encourage litigation and
harm the environnment, | m ght add, because the
notivation for a state suing another state
will no |longer be to find a just and equitable
way to share and sustain an interstate
resource. It wll be noney.

I n concl usi on, your Honor, the

78
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Cty of Menphis and the Menphis Light, Gas &

Water Division join with the State of
Tennessee and urge your Honor to find and
recomend that the aquifer is an interstate
resource; that the doctrine of equitable
apportionnent is the sole judicial renedy for
di sputes |like the one presently before the
Court, between states over their respective
rights to use an interstate aquifer, just as
it is for disputes between states over rights
to -- states' rights over their right to use
interstate surface water.

And havi ng di savowed a claimfor
equi t abl e apportionnent, M ssissippi's
asserted causes of action and tort are not
viable. They fail to state a clai mupon which
relief should be granted and shoul d be
di sm ssed with prejudice.

We thank you, your Honor, for
your tinme and your attention, and your clerks
for their tinme and attention. |'m happy to
answer any questi ons.

THE COURT: | don't have any right
NOW.

MR. D. BEARMAN. And if your Honor
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doesn't m nd,

80
we will also give you a collective

exhibit, which we wll nunber, | think, D 203. And

that will be seven pages for your Honor.

THE COURT: Al right. Thank you.
(EXH BIT NO. D 203, seven-page

docunent, was marked for identification.)

Honor .

rebuttal ?

MR. D. BEARMAN. Thank you, your

THE COURT: Do you need a recess for

MR, MOFFETT: Your Honor, if | may

have just a short recess, if you don't m nd.

enough?

What ever you
m nut es.
proceed, M.

soneone el se.

THE COURT: WII five m nutes be

MR. MOFFETT: How about ten?
THE COURT: That's all right.

need, it's okay. W'II|l have ten

(Recess)
MR MOFFETT: Your Honor, before |

Bearman would |i ke to i ntroduce

THE COURT: Ckay.
MR, D. BEARMAN:. Your Honor, in ny

I ntroductions | neglected to introduce your Honor
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to Cole Taylor, who is our litigation support

specialist. He's a big part of the team and |

apol ogi ze.
THE COURT: |'mglad he's here.
MR. D. BEARMAN. Thank you,
M. Mffett.
MR. MOFFETT: Your Honor, 1'Ill try to
be brief. | can't promse that |I'l|l be very
organi zed, but I'Il be brief. First of all, just a

coupl e of prelimnary things.

M. Frederick said during his
argunent that we apparently conceded this or
conceded that, and we haven't tal ked about
this and we haven't tal ked about that. As |
said at the beginning of ny argunents, your
Honor, this is an oral argunent. W have
addressed all of these issues in our briefs.

W still stand on those briefs, and we have
wai ved not hi ng.

THE COURT: | understand.

MR. MOFFETT: Yes, sir.

| also want to nention a couple of
things prelimnarily that seemto be, at least in
my mnd, alittle confused. But nmake no m st ake,

it is undisputed that MLGWs punping is pulling and
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has pulled billions of gallons of groundwater from
M ssi ssi ppi into Tennessee.

And your Honor, in our briefs
there's some material that |'mnot going to
really get into detail about this norning, but
M_L.GWN before they put these three wellfields
down just by the M ssissippi border, knew,
because the USGS told them that heavy punping
i n Shel by County as of 1960 was w t hdraw ng
25 mllion gallons of groundwater a day, and
that USGS report said this, quote, "has been
di verted into Shel by County as underfl ow
t hrough the 500- Foot Sand from M ssi ssi ppi . "

So make no m stake about it, those
wel | s have been placed there, and they are, in
fact, pulling water into Tennessee for capturing by
the state of Tennessee water that is subject to the
excl usive sovereignty and control of M ssissippi.

M. Frederick also nentioned that we
have not shown any harm That's just not correct,
your Honor. This violation of our sovereign
territory is harm The taking of this water that
we are holding in trust is harm Now, there are
ot her types of harmthat have been suffered in

M ssi ssi ppi .

82
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As | nmentioned in ny opening

remar ks about hydrogeol ogic conditions in
north M ssissippi, we devel oped sone proof on
that in the record. But the point at which we
are obligated to provide a full and conplete
record relating to the damages and harm we' ve
suffered is not yet here. It wll be another
day for that. So that is sonething that we
need to keep in mnd, that we're not yet

t here.

Now, also | wanted to nention
M. Frederick spent a lot of tine tal king about the
fl ow of groundwater in the aquifer and
predevel opnent flow. And we apparently -- he
clainms that we now have a definitive answer to
those flow direction questions.

But one thing that Tennessee
said in their brief was this. This is in
their posthearing brief: They said devel opi ng
an accurate picture of predevel opnent fl ow
patterns is a conplex and difficult
undertaki ng and, quote, "there is inherent
uncertainty in any attenpt to reconstruct the
hi storical conditions based on limted data."

And Tennessee also said in their
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post hearing brief, quote, "The Special Master

shoul d not define an interstate aquifer in a way
that requires fine cal cul ati ons based on such
condi tions."

So again, your Honor, there's nothing
definitive that's been proved in this proceeding.
What we do know is that the hydrogeol ogic
conditions in Northwest M ssissippi are extrenely
conpl ex. W do know that.

But, your Honor, nore inportantly,
what we know is that the natural resource that is
at issue here is groundwater. |[It's groundwater.
And what we do know is while that groundwater is
Wi thin M ssissippi, Tennessee and Menphis have no
right to get it. They cannot forcibly capture that
water that we are holding in trust for the use and
benefit of our citizens through punping. Cannot do
it.

We heard these fine gentlenen
present their argunent, but | didn't hear a
single remark, a single citation to any case
or authority that would provide themwth the
right to capture water that is wthin
M ssissippi's territorial borders. That Rhode

| sl and v. Massachusetts case says "your
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aut hority, Tennessee, does not extend beyond
your borders. It doesn't go beyond your
borders. "

So they have no right to take
iIt. Now, can they get it? Yes, they can, but
may they? No. They may not do so under the
Constitution of the United States.

And this whole -- a lot of the tine
was spent on the interstate resource definition.
Well, as | said in nmy opening remarks, what they're
tal king about primarily is geography. Wat we did
not hear is the legal part of the equation: The
interstate resource, what does that nean? A term
by the way, that is not found in the Constitution,
as | said. It's not found in any cases that we're
aware of. There's no definition of it.

The defendants are saying,

"well, here's what it is," but their
definition of interstate resource again does
not recognize the fact that there are laws --
the Constitution -- that define the state's
respective rights to these waters. And that
part of the equation cannot be ignored.
Your Honor, also | want to point out

just briefly, M. Bearman tal ked about a
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M ssi ssi ppi statute, Section 51-3-41, which he
clainms is contrary to our claimhere, when it's
not. And we address this in our brief, your Honor.
| referred your Honor to our brief for further
devel opnent of this, but that statute doesn't do
anyt hi ng but enpower the M ssissippi Conm ssion on
Envi ronmental Quality to negotiate conpacts or
agreenents wth other states. It does not nullify
the public trust doctrine that was enunci ated by
M ssi ssippi in Code Section 51-3-1 that attaches to
all water.

And, you know, Tarrant -- the
Suprene Court in the Tarrant case made it very
clear that states do not easily cede their
soverei gn powers, including the control over
waters within their own territories, and that
any kind of ceding of such power nust be
stated expressly and cannot be prem sed on
anbiguity or silence. There's nothing in that
code Section 51-3-41 which purports to waive
or limt Mssissippi's sovereign powers, as
M . Bearman suggest ed.

Your Honor, also | want to | guess
defend nyself, defend ny clients. It's alnost -- |

t hi nk we' ve been accused this norning of being

86

Alpha Reporting Corporation




© 00 N O O B~ W DN PP

N NN N NN R R R R R B R B R
g A W N P O © 0 N O O M W N P O

- February 25, 2020

87
noney grabbers and those kind of things.

This is a serious case that
M ssi ssippi has filed under the Constitution
of the United States. |s noney involved?
Potentially. Maybe. It just depends on what
the Suprenme Court wants to do in terns of
awardi ng renedies to M ssi ssi ppi.

But what we're here to do is to
protect M ssissippi's sovereignty. W're here to
protect our rights under the Constitution. And the
Court, as | said, may or nmay not award damages. It
may very well be that the Court decides the nost
appropriate relief is injunctive relief. And
we'll, again, save that for another day.

And this suggestion that we're
j ust noney grabbing and these kind of things,
we've -- the record -- there's evidence in the
record that shows that M ssissippi tried to
talk to Tennessee about these things but
didn't get anywhere. The response we got was
equi t abl e apportionnent.

And so, again, until this Court
enters an order that protects the sovereignty
of the states, states have no neani ngf ul

I ncentive to sit down and work these things
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out. And M. Frederick showed the slide of
sonme ot her cones of depression that exist in
this Qulf States region. Those issues

obvi ously need to be dealt wth.

What's the best way to resolve
t hose i ssues, where there are these
cross-border extractions and these cones of
depression that extend to nultiple states?

The states sit down and work through those and
make sure that their respective rights are
bei ng protected, and that the activities that
are going on in another state are not
depriving those states of their rights. But
unl ess the sovereignty of the states is
recogni zed and protected, those kinds of

di scussions will not take pl ace.

And, your Honor, one |ast thing
| wanted to nentionis, as | said in ny
openi ng remarks, Tennessee and MLGW are taking
the position that the groundwater underneath
Shel by County is not Tennessee's property.
They are saying this is a shared interstate
resource. And | nentioned in ny opening
remarks -- Charles, if you put that statute up

on the screen --
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MR. BARRETT: They need to flip.

We're not connected. Do you m nd?

MR. MOFFETT: Your Honor, this,
again, is not Mssissippi's argunent. This is
Tennessee' s statute.

| mentioned in ny opening
argunent that up to this point in the
proceedi ng, Tennessee had never nentioned the
statute. We heard argunent from
M. Frederick. W heard oral argunment from
M. Bearman. They still have not even tal ked
about this statute.

It is critical, your Honor,
because it says in Tennessee that the waters
of the state are the property of the state and
held in public trust. Yet the defendants here
are com ng before your Honor, before the
Suprene Court, and taking a position that is
totally contrary to that. They are saying,
no, the water underneath Shel by County is not
the property of the State of Tennessee. No,

t he water underneath Shel by County and Menphi s
Sand is not held in public trust by Tennessee
for the benefit of its citizens. No, that

water is shared wth everybody. M ssi ssi ppi
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can cone get as nuch of that water as they

want. Just put your wells in M ssissippi.
Just take it, if you want it.

Your Honor, | submt to you that they
shoul d be estopped from nmaki ng argunents that are
contrary to this section. And, your Honor, a | ot
of these issues, as | said, have been briefed fully
by the parties. W' re not wal king back on
anything. But what we wanted to do today, your
Honor, is try to bring a little focus to what we
bel i eve are a couple of dispositive |egal issues.

A lot of tal k about
hydr ogeol ogy. A lot of talk about flow A
| ot of tal k about groundwater novenent and the
scope of this aquifer systemand all those
kind of things. But the thing that really,
when you close this big circle ininto the
bull's eye, what you've got to deal with is
the law. \What you' ve got to deal with is the
Constitution.

There is nothing in the
Constitution that gives the defendants the
right to capture water from M ssi ssi ppi
W thout M ssissippi's permssion. That's the

bottomline. And so to the extent there's
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this question about interstate resource, your

Honor, 1'll say again, | think this is a
matter of law. The only conclusion that could
be reached in this proceeding that is
consistent with the Constitution is that this
water that is issued is not an interstate
resource as a matter of |aw.

And we | ook forward to further
opportunities to appear before the Court, your

Honor, and we seek your direction as we nove

f orwar d

Thank you for your tinme this
nor ni ng.

THE COURT: Thank you, M. Moffett.

| f there's anything else to take
up, the Court wll comend both sides for a

very professional job here. And | appreciate
it, and I was wanting all the help | could
get. And so we know that it's very inportant
to make our resolution on this and findings of
fact and conclusions of law. So we'll get on
to it as fast as we can and send it out to the
Suprene Court so you all have a copy.

| f you need any other kind of

hearing, you let us know, but | don't see any
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reason for

it at this tine.

So unl ess there's other itens to

take up, then we wll recess the Court.

(ADJOURNED AT 11:36 A M)
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COURT REPORTER S CERTI FI CATE

STATE OF TENNESSEE:

I, PATRICIA A. NI LSEN, Licensed
Reporter for the State of Tennessee, CERTIFY:

1. The foregoi ng deposition was
taken before ne at the tine and place stated in the
f oregoi ng styled cause with the appearances as
not ed;

2. Being a Court Reporter, | then
reported the deposition stenographically to the
best of ny skill and ability, and the foregoing
pages contain a full, true and correct transcri pt
of my said stenographic notes then and there taken;

3. I amnot in the enploy of and am
not related to any of the parties or their counsel,
and | have no interest in the matter invol ved.

W TNESS MY SI GNATURE, thi s,

the day of (/"‘"m"} A 7 %)20
/if'“” /«Aﬁ?ﬁf{;éf é

PATRICIA A. NILSEN, RVR, CRR, CRC
TN Li censed Court Reporter

LCR Nunber: 717

Expi rati on: 6/30/2020
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