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Pursuant to Section I(C)(1) of the Special Master’s Corrected Pre-Hearing 

Scheduling Order (Dkt. No. 69), Defendants State of Tennessee, City of Memphis, 

Tennessee, and Memphis Light, Gas & Water Division (“Defendants”) respectfully 

move the Special Master to exclude the testimony and opinions of Plaintiff’s 

proffered expert, David A. Wiley. 

I. INTRODUCTION 

 The Special Master held that, “in the absence of an interstate compact, the 

Court has authorized only one avenue for States to pursue a claim that another 

State has depleted the availability of interstate waters within its borders:  equitable 

apportionment.”  Op. 35.  The Special Master noted, however, that “Mississippi 

has explicitly disclaimed a request for equitable apportionment.”  Id.  Accordingly, 

the Special Master held “the threshold issue in this matter is whether the Aquifer is 

an interstate resource.”  Op. 36.  

 The Special Master recognized the Supreme Court’s “functional approach” 

to determining when a water resource is interstate:  “If a body of water is such that 

the removal of water within a State’s borders can have a direct effect on the 

availability of water in another State, the resource is likely interstate in nature.”  

Op. 31 (emphasis added).  “Evidence that would likely be relevant to this 

determination includes the nature and extent of hydrological and geological 

connections between the groundwater in Memphis and that in Mississippi, the 
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extent of historical flows in the Aquifer between Mississippi and Tennessee, and 

similar conditions.”  Op. 36. 

 In this Motion, Defendants seek to exclude the testimony and opinions of 

Mississippi’s expert witness, David A. Wiley.  Wiley’s opinions are not helpful 

because he focuses on questions irrelevant to the “threshold issue” of “whether the 

Aquifer is an interstate resource.”  Id.  Wiley’s opinions also are not reliable 

because his analysis is replete with data errors, indicating that Wiley did not 

reliably apply his own methods.  

II. LEGAL STANDARD 

The Federal Rules of Evidence provide guidance in original-jurisdiction 

actions.  See Sup. Ct. R. 17.2.  Federal Rule of Evidence 702 provides: 

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if: 

(a)  the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the evidence 
or to determine a fact in issue; 

(b)  the testimony is based on sufficient facts or data; 

(c)  the testimony is the product of reliable principles and 
methods; and 

(d) the expert has reliably applied the principles and 
methods to the facts of the case. 

Fed. R. Evid. 702. 

 Thus, for an expert opinion to be admissible, it must be both helpful and 

reliable.  To meet the helpfulness requirement of Rule 702, an expert’s opinion 
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must be relevant to the issue at hand.  See Daubert v. Merrell Dow Pharm., Inc., 

509 U.S. 579, 591 (1993) (“‘Expert testimony which does not relate to any issue in 

the case is not relevant and, ergo, non-helpful.’”) (quoting 3 Jack B. Weinstein & 

Margaret A. Berger, Weinstein’s Evidence ¶ 702[02], at 702-18 (1988) (“Weinstein 

& Berger”)).  The “helpfulness” standard is higher than the minimal relevance 

required by Rules 401 and 402:  “To be admissible, expert testimony must be 

relevant not only in the sense that all evidence must be relevant, but also in the 

incremental sense that the expert’s proposed opinion, if admitted, likely would 

assist the trier of fact to understand or determine a fact in issue.”  Ruiz-Troche v. 

Pepso Cola of Puerto Rico Bottling Co., 161 F.3d 77, 81 (1st Cir. 1998) (citations 

omitted). 

To meet the reliability requirement, an expert’s opinion “must be derived by 

the scientific method.”  Daubert, 509 U.S. at 590.  As Rule 702 explicitly provides, 

the expert must “reliably appl[y]” a valid method to the particular facts of the case.  

Fed. R. Evid. 702(d).  “[T]he reliability analysis applies to all aspects of an 

expert’s testimony:  the methodology, the facts underlying the expert’s opinion, the 

link between the facts and the conclusion, et alia.”  Heller v. Shaw Indus., Inc., 167 

F.3d 146, 155 (3d Cir. 1999). 
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III. ARGUMENT 

A. Wiley’s Opinions Are Not Helpful To The Special Master  

 As discussed in detail in Defendants’ contemporaneous Motion in Limine 

To Exclude Evidence Irrelevant to the Limited Evidentiary Hearing, Wiley’s 

proffered testimony is not relevant to the question whether the Aquifer constitutes 

an interstate resource.  Wiley seeks to offer testimony on (1) the volume of water 

MLGW has pumped from the Aquifer and (2) the volume of water MLGW has 

purportedly diverted across the state border from Mississippi into Tennessee – 

issues that do not bear on the fundamental hydrogeological characteristics that 

determine whether the Aquifer is interstate.  Wiley’s testimony on these irrelevant 

issues will not help the Special Master “to understand the evidence or to determine 

a fact in issue.”  Fed. R. Evid. 702(a).  Indeed, at his deposition, Wiley conceded 

he did not know what issues this evidentiary hearing is intended to resolve and did 

not have any opinion on whether the Aquifer constitutes an interstate resource:  

Q. Are you going to opine on the issue identified by Special 
Master Siler in his memorandum of decision? 

A. I have not reviewed that. 

Q. You have not read the opinion? 

A. No. 

Q. You have not been asked, then, to opine on whether the 
Memphis Sparta Aquifer is an interstate water resource? 

A. I don’t know what an interstate aquifer resource is.  I’ve 
seen no definition of that anywhere in the literature.  I can’t talk to 
that. 
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. . . 

Q. Are you going to offer an opinion as to whether the 
Memphis Sparta Aquifer is an interstate resource? 

A. No. 

Q. Are you going to offer an opinion as to whether the 
groundwater in the Memphis Sparta Aquifer is an interstate resource. 

A. No. 

Q. Is there anything in your initial report, Exhibits 1 and 2 
[to the deposition], that address or might be a factor in determining 
whether the Memphis Sparta Aquifer or the groundwater in it is an 
interstate or intrastate resource? 

A. No. 

. . . 

Q. . . . Do you know if the test to determine whether an 
aquifer is interstate or intrastate is an objective test? 

A. I know of no such test. 

Ex. 9 (Wiley Dep. 20:20-22:19).  Thus, Wiley admits that his own opinions are not 

relevant to the only issue before the Special Master “‘and, ergo, non-helpful.’”  

Daubert, 509 U.S. at 591 (quoting 3 Weinstein & Berger ¶ 702[02], at 702-18).  

For that reason alone, they should be excluded.      

B. Wiley’s Opinions Based On Pumping Data Are Not Reliable 

 The Special Master also should exclude Wiley’s opinions about pumping 

and diversion as unreliable because the data upon which they are based are 

internally contradictory and, by Wiley’s own admission, replete with errors.  An 

expert opinion cannot help resolve disputed issues when it “contain[s] many 

obvious errors and mistakes” and when “‘factual deficiencies’ further evidence . . . 
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‘faulty methods and lack of investigation.’”  EEOC v. Freeman, 778 F.3d 463, 470 

(4th Cir. 2015) (quoting Brown v. Burlington N. Santa Fe Ry. Co., 765 F.3d 765, 

773 (7th Cir. 2014)).  A court cannot rely on an expert opinion that suffers from 

“basic mathematical errors and flaws in methodology.”  Dart v. Kitchen Bros. Mfg. 

Co., 253 F. App’x 395, 399 (5th Cir. 2007). 

 Wiley’s pumping-volume analysis suffers from unexplained (and perhaps 

inexplicable) inconsistencies and errors.  Wiley has served as an expert witness for 

Mississippi since the original Hood ex rel. Mississippi v. City of Memphis lawsuit 

was filed in federal district court in 2005.  In that capacity, he has submitted 

several expert reports, including reports dated December 2006, May 2007, 

November 2007, April 2014, and June 2017.1  The May 2007, 2014, and 2017 

reports include tables that purport to list the annual volume of groundwater 

pumping that Wiley’s computer model of the Aquifer attributes to MLGW in 

Shelby County, Tennessee, and to all pumpers collectively in DeSoto County, 

Mississippi.   

 Wiley’s 2007 Report included pumping data from 1865 to 2006.  See Ex. 9 

(Wiley Dep. 32:21-33:1).  Wiley testified that, in his 2014 Report (filed as part of 

Mississippi’s Motion for Leave To File an Original Action), he updated his 

                                                 
1 Excerpts of four of these reports are attached respectively as Exhibits 4 

(December 2006 report), 5 (May 2007 report), 6 (April 2014 report), and 7 (June 
2017 report). 
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computer model by adding annual pumping volumes for the years 2007 through 

2012, but he did not go back and change any pumping data from 1965 to 2006.2  

See id. at 33:2-10.  Similarly, Wiley testified that, for his 2017 Report, he updated 

his model merely by adding pumping to his model for the years 2013 through 

2016, but he did not go back and change any pumping data from the previous 

years.  See id. at 33:11-34:1.  Based on Wiley’s testimony, the pumping volumes 

for 1965 through 2006 should be consistent in all three reports.  Similarly, the 

pumping volumes for 2007 through 2012 should be consistent between the 2014 

and 2017 reports.  They are not.   

 The table below compares the pumping data in Wiley’s model for DeSoto 

County, Mississippi, as reported in Wiley’s 2007 and June 2017 Reports (expressed 

in million gallons per day or “MGD”).  According to Wiley’s deposition 

testimony, the pumping data in these two reports should be the same.  Instead, the 

data is different for every single year between 1965 and 2006.   

  

                                                 
2 Wiley did remove pumping for 1865-1964. 
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 These errors show not only that Wiley’s reports are inconsistent over time, 

but that each report also is internally inconsistent.  More concerning, Wiley’s 

reports all conflict with his deposition testimony about the work he performed for 

each report.  When asked to explain the inconsistencies from one report to another 

and within each report, Wiley testified:  “I don’t know.”  Ex. 9 (Wiley Dep. 59:13-

60:14, 61:4-6).  If Wiley accurately testified that he did not intend to change any 

numbers and did not know why they differed from report to report, he does not 

actually know what is happening in his model.       

 During his deposition, Wiley admitted to other errors in his report.  See, e.g., 

id. at 68:24-70:19 (admitting that the representation in his report that a computer 

model created Figure 9 was wrong); id. at 124:9-18 (admitting that extraneous 

language in Figure 3 to his report was an error); id. at 128:19-129:2 (admitting that 

the sources of information identified in Figures 14-17 to his report were wrong); 

id. at 129:16-130:8 (admitting that Figure 22 to his report, which Wiley described 

as including pumping from both DeSoto County and Marshall County, was an 

error because Marshall County was not included). 

 This “plethora of errors” in Wiley’s data and in his reports render his 

“conclusions worthless.”  EEOC v. Freeman, 961 F. Supp. 2d 783, 793, 796 (D. 

Md. 2013), aff’d in part, 778 F.3d 463 (4th Cir. 2015).  Even Wiley himself 

acknowledged that it was important for his pumping data to be accurate.  See Ex. 9 
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(Wiley Dep. 61:7-10).  Given his inability to meet his own standard and his 

repeated and unexplained errors and discrepancies, his report is unreliable.  See, 

e.g., In re Viagra Prods. Liab. Litig., 658 F. Supp. 2d 936, 945, 948-49 (D. Minn. 

2009) (“numerous miscodings and errors have rendered the McGwin Study as 

published unreliable”; “the discrepancies between the originals survey forms and 

the electronic dataset that Dr. McGwin used for the McGwin Study as published 

undermines the reliability of that study”).  Such unreliable expert testimony cannot 

help resolve any disputed issues.   

CONCLUSION 

For the reasons set out herein, this Court should grant Defendants’ Motion 

and exclude the testimony of Plaintiff’s expert David A. Wiley. 
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